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IN THE FEDERAL HIGH CSUI{.T
II\J THE LAGCS IUDICIAL DI\zISICN

HOLT}E}.i AT LAGOS

BEFORE HIS LORDSHIP,
HSN IUSTICE A.M. LIMAN

IUDGE

SUIT NO: FHC/L/CS/I2 5/2019

EETWEEN

I}JSTITUTE OF CFIARTERED
OF NIGERIA (ICAI\I)

AND

ACC'UNTANTS }
)

PLAINTIFF

DEI.'ENDANTS

1. FEDERAL INLA}'JD REVENUE SERVICE (FIRS)

2, CHARTERED INSTITUTE OF TAXATION
OF NIGERIA (CI'ri{)

-L

)

JUDGMENT

Tire Flaintiff Institute of Chartereci Accountants of Nigeria

(hereinafter called ICAirl) Commenced this action by Originating-

Summons against the Defendants.

(1) Federal Inlancl Rerrenue Service (hereinafter referred as FIRS)

geria (herelnafterand (2) Chattered Institr-ite of Taxation of hli

referred to as CITN)
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In the Originating Summons the Plaintiff asks the Court for

the determination of following questions.

i. Whether FIRS is entitled to exclude professionals

without CITI{ practicing license frorn filing tax returns

on behalf of their clients as contained in a letter dated

23'd Aprii, 2018 addressed to the Chartered institute of

Taxation of Nigeria sequel to a formal request made by

CITN to that effect?

Whether having regard to all known laws now

promulgated whatsoever and howsoever including but

not limited to the Companies income Tax Act 2A07,

Federal Inland Revenue Service (Establishment Act)

20A7, Institute of Chartered Accountants of Nigeria Act

and the Constitution of the Federal Republic of Nigeria

(FRN) 1999 (as amended), a Cfrartered Accountant

cannot practice, administer, hold himself out, be

consulted and file tax returns as an Accountant culrr

tax agent/practitioner in Nigeria without b eing a

member of the Chartered Institute of Taxation of

t1.
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iii. having regard to the relevant Constitutionai provisions

particularly Section 40 of the Constitution of the

Federal Republic of Nigeria 1999 (as amended),

whether a party/person may be compelled tc join an

association?

Without prejudice to (iii; supra, whether membership

of Chartered Institute of Taxation of Nigeria is a

c ondition precedent to practice as tax

agents/practitioners in Nigeria?

Whether CiTN as a statutory body is entitled to compei

ICAN another statutory body to direct its members to

register with CiTN before such members are entitled to

practice taxatlon?

Whether ICAN members can be exciuded by the

Defendants from tax practice in lrligeriaZ

Having regard to the provisions of Section 27 of the

Constitution of Federal Republic of Nigeria 1999 (as

amended), whether the decision of the Court of Appeal

delivered on 15'h day of February, 2013 is not valid,

iv.

V.

vI.

vii.
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persons including but not limited to Federal Inland

Revenue Service (FIRS) and Chartered Institute of

Taxation of Nigeria (CITN)?

viii Without prejudice to (vii) supra, rvhether a party can by

an agreement, memorandum, circular, letter

whatsoever and howsoever calied, obviate the

legality/bindingness of a Court decision?

Wlrether the Letter dated 23'd day of April ,20L8 written

by the office of the Executive Chairman of Federal

Inland Revenue Service with Reference lt[o:

FIRS/EC /MISC/5435 /1,8/57 and signed by Mr. Tunde

Fowler is not inconsistent with the Court of Appeai

Judgment dated 15'h February, 20 i 3 in Suit No.

CA/L/673/07: Institute of Chartered Accountants of

Nigeria and Chartered Institute of Taxation of Nigeria?

Further to (i-ix) supra, whether an order can be made

against a person who is not a party to the suit?

Whether the Letter dated 23'd day of April ,2018 written

by the office of the Executive Chairman of Federal

X

xi
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FIRS/EC /MISC/54351L8/57 and signed by Mr. Tunde

Fowler is not inconsistent with S. 5(1) & (2) and other

salient provisions of the Federal Inland Revenue

Service (Establishment) Act 20A7 Tax Administration

(Self-Assessment Regulations, 20LL (Sections 5 (2) and

(10)(a&bthereof)?

xii Whether the Letter dated 23'd day of April ,20L8 written

by the offic e of the Executive Chairman of Federai

Inland Revenue Service with Reference No:

FIRS/EC /MISC/5435/LB/57 and signed by Mr. Tunde

Fowler is not inconsistent with relevant statutory

provisions, to wit, Companies lncome Tax Act Cap C21

Laws of the Federation of Nigeria 200, as amended by

the Companie s Income Tax (Amendrnent) Act Z0A7

(Sections 5 5 (6) (a) & (b) thereof) and Insrirure of

Chartered Accountants of Nigeria Acr No. 15 of 1965

Sections 1, 14 (1) (b) 7 (C) and 20 (3) rhereof)?

xiii Whether by a holistic interpretation of Section t4 (1)

(a)-(d) of the Institute of the Chartered Accountants of

Nigeria Act, Chartered Accountants either functioning

A. s. ASSvEHI.'N
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as Feliows, Associates or Registered Accountants under

the Act, with sufficient knowledge and skills are not

deemed to practice as Accountants or perform any

service inclusive of Auditing and Taxation or any other

service unhindered?

xiv Whether the FIRS letter dated April, 23'o,2018 directing

non- CITN members to obtain the stamp and seal of

CiTN before they can be eligibie to practice taxation in

Nigeria is not a gross violating of applicabie laws

including the recent Court of Appeal Judgrnent dated

15'h February, 20L3 in the case of Institute of Chartered

Accountants of Nigeria and Chartered Institute of

Taxation of Nigeria?

Where upon the Plaintiff claims against the Defendants as

foilows:-

1. A Declaration that the rights of members of the Institute of

chartered Acccunts af Nigeria (ICAN) to act/hold

themselves out as tax practitioners, consultants and

administrators under and by virtue of the icAN Act,

ffiffiF.fffiffififfi0 TRUE $$pY
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2.

Companies and Allied Matters Act (CAMA) and other

enabiing statues are valid, extant, subsisting and legai.

A Declaration that under and by virtue of the ICAN Act,

CAMA and other enabling statutes which aliow members of

the Institute of Chartered Accounts of Nigeria (ICAN) to

act as auditors and be involved in tax-accounting practice,

members of the Plaintiff can act/hold themselves out as tax

practitioners, consultants and administrators.

A Declaration that in pursuance of the provisions of Section

24 (t) of the Constitution and Section 335, 337 and schedule

2 to CAMA, members of the Plaintiff are entitled to act,

advise and consult on matters that are referred to them by

tax payers.

A Declaration that by virtue of the existing laws including

but not iimited to the Court of Appeal decision delivered on

15'h February, 2013 and the provisions of Section 2BZ of the

Constitution, the Plaintiff's members'right to act/hold

themselves out as tax practitioners, consuitants and

administrators is valid, extant, subsisting and legal.

3.

4.
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5. A Declaration that under and by virtue of the provisions of

Section 4A of the Constitution, the Defendants cannot

compel members of the Institute of Chartered Accounts of

Nigeria (IC,AN) to join the 2"d Defendant.

A Declaration that an agreement, memorandum, circular,

letter whatsoever and howsoe.ter called, no rnatter how

beautifuliy c ouched, cannot obviate the

legality/bindingness of a Court decision.

7. A Declaration that the letter dated 23'd day of April, 2018

written by the office of the Executive Chairman of Federal

Inland Revenue Service withReference No:

FIRS/EC /MISC/5435/LB/57 and signed by Mr. Tunde Fowler

is not inconsistent with the Court of Appeal Judgment dated

1 5'h February, 2 0 1 3 in Suit No. CA/L/ 67 3 / 07: Instirure of

Chartered Accountants of hligeria and Cfrartered Institute of

Taxation of Nigeria.

8. A Declaration that the letter dated 23'd day of April, 2018

written by the office of the Executive Chairman of Federal

Inland Revenu e Servic e with Referenc e No:

;ned by Mr. Tunde Fowler

6.

FIRS/EC /MISC/ 5435 / LS / .57 and signed

A. O.A$WEr{UN
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is not inconsistent with the provisions of Section 5 (1) & (2)

and other salient provisions of the Federal Inland Revenue

Service (Establishment) Act 2A07 Tax Administration (Self-

Assessment Regulations, 2011 (Section 5 (2) and 10 (a & B

thereof).

9. A Declaration that the letter dated 2 3'd day of April, 20 18

written by the office of the Executive Chairman of Federal

Inland Revenue Service with Reference No:

FIRS/EC /MISC/5435/18/57 and signed by Mr. Tunde Fowier

is not inconsistent with relevant statutory provisions, to

wit, Companie s Income Tax Act Cap CZl Laws of the

Federation of Nigeria 2OA, as amendecl by the Companies

Income Tax (Amendment) Act 20A7 (Sections 5 5 (6) (a) & (b)

thereof) and Institute of Chartered Accountants of Nigeria

Act No. 15 of 1965 Sections 1, t4 (1) Ori z (C) and ZA (3)

thereof).

10. An Order setting aside the letter dated 23'd day of April,

2 0 18 written by the office of the Executive Chairman of

Federal Inland Revenue Service with Reference No:

FrRS/EC /MLSC I s 43 s / L8 / F7 and signed by Mr. Tunde Fowler
r--

A. o. EHUN
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is not inconsistent with the Court of Appeal Judgment dated

15'h February, lA]: in Suit No. CA/L/673/A7: Institute of

Chartered Accountants of Nigeria and Chartered Institute of

Taxation of Nigeria.

11. An Order setting aside the letter dated 73'a day of April,

2018 dated 23'd day of April ,2018 written by the office of

the Executive Chairman of Federal Inland Revenue Service

with Reference No: FIRS/EC IMISC/5435/ 18/57 and signed

by Mr. Tunde Fowler is not inconsistent with S.5(1) & (2)

and other salient provisions of the Federai Inland Revenue

Service (Establishment) Act 2A07 Tax Administration (Self-

Assessment Regulations,ZALl (Sections 5 (2) and (10) (a & b

thereof).

An Order setting aside the letter dated 23'd day of Apri1,

2 0 1 B written by the offic e of the E*".rtir. Chairman of

Federal Inland Revenue Service with Reference No:

FIRS/EC /MISC/5435/L8/57 and signed by Mr. Tunde Fowler

is not inconsistent with reievant statutory provisions, to

wit, Companies Income Tax Act Cap C?L Laws of the

Federation of Nigeria 200, ,as amended by the Companies

L2.

A. O. ADEreHUEI
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Incorne Tax (Arnendrnenr) 
Act 2007 (se*ions 55 (6) (a) & (b)thereof) and Institute of Chartered AccounlAct No' rs or re65 se*jons r. ,;,;, :::it'"r' 

or Niseria

thereo9 
"-w'lru,' l' 14 (1) (D 7 G) and z0 (3)

I3. An Order of Injunction restrai-;*_

;.:.::,;: r,.::";the ,etter dated 23'd day of Aprir , 20, g written by the officeof the Executive Chairrnan of Federal Inland Revenue Servjcewirh Reference No: FtRS/ECfirItSC/S435/tB/57
by Mr. Tunde Fowrer. 

' ""w-/ 't*r5/ L?/sz and signed

14. And for such further or other OrdCourt rnay deern fit ,, -,;:'. 
"t:tt(s) as this Honourable

case. 
-'* rrr ro rnake jn the circurnstances 

of this

I

The Plaintiffs case as set out in the afridavrt supporting 
the

)riginating 
surnrnons is correctry articurated by the praintiffcunsel at the hearing of the sujt in his opening address."The plaintiffs 

who ar
counranrs in **urrr';" "::t 

the bodv regu-lating professional
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Defendant is contending that for the Plaintiff to practice as

professional in Taxation in Nigeria they have to obtain a stamp

and seal of CITN before they can file tax Return with FIRS. The

contention of the Plaintiff however is that before the FIRS notice

was issued there has been a legal proceedings between the

Plaintiff and CITN before the High Court, Lagos and in that

proceedings five reiiefs were sought by the 2"d Defendant against

the Plaintiff and those reliefs do not include affixing stamps and

seals of CITN before tax returns can be filed with FIRS. The High

Court granted the five reliefs, but on appeal, the Court of Appeal

upheld reiiefs 1,2 and 4 but set aside relief s 3 and 5 which sought

to compel the Piaintiff from practicing taxation in Nigeria except

though the control of the 2"d Defendant. Both appeal and cross

appeal to the Supreme Court were dismissed having been

withdrawn by the parties.

It is the contention of the Plaintiff that the 1', and 2"d

Defendants seek to rewrite the Judgment of the Court of Appeal

and the Supreme Court by introducing the eiement of starnp and

seal before the practice of taxation that negates the Court of

-f\---
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therefore challenging the letter issued by the 1" Defendant FIRS

compelling members of the Plaintiff to obtain stamp and seais, as

they are not part and parcel of the Court of Appeal Judgment.

Plaintiffs are also saying that the Memorandum of Understanding

executed by the parties cannot rewrite the Judgment of the Court

of Appeal and the Supreme Court. That the Memorandum cannot

be used to as a basis to comprise the Judgment of the Court of

Appeal.

The 1" Defendant filed a counter affidavit to the Originating

Summons. it is sworn to by Olufemi Asekuh, 3 staff of the legal

service Department of the 1" Defendant. In it, the deponent

deposed to the following relevant facts:

1. That the 1't Defendant merely acted in

accordance with the Judgment of the High Court

which was upheld by the Court of Appeal to the

effect "that ciaimant is vested with power to

regulate and control the practice of taxation in

all its ramifications to the exclusion of the

Defendant on any other professionai body or

&. 0. AD HUf'$
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2. l" Defendant the fact that the letters dated 2"d

April, 2 0 1 B and 77'h January , 20Lg are in

accordance with the Judgment of the Court of

Appeal (Exhibit FIRS "C" and "D").

3. That the Pubiic lrlotice was issued in accordance

with the Judgments of the High Court and the

Court of Appeal to the effect that the Znd

Defendant is vested with the power to regulate

and control the practice of taxation in all its

ramifications to the exclusion of the Plaintiff

and any other professional body or institution

in good faith to prevent quackery in tax

administration.

4. That for the purpose of filling Companies

Income Tax Returns, the 1" Defendant is

statutorily empowered by tlre relevant Tax law

to appearance from time to time the person or

company who are qualified to file return with

the i" Defendant on behalf of tax payers within

its tax jurisdiction. A ft ,"

A.O.A EHiJEA
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The 2"d Defendant filed a 30 - paragraph counter affidavit. It is

deposed to by Adefisayo the Registrar and Chief Executive

Officer of the 2"d Defendant. The relevant facts contained in the

affidavits are set out below as follows:-

1. That contrary to the Plaintiff's contention, there is no

attempt by the Defendants to disapprove or delist any

member of the Plaintiff from the non-existent list of

professionals qualified and reorganized the 2"d Defendant,

with the approval of the 1" Defendant only insistent on

compliance with the 2"d Defendant's notice attached to the

said affidavit as Exhibit 4.

2. That the 2"d Defendant was duly enacted in 1992 whose

objective, apart from regulating its members, was to

regulate and control the profession of taxatlon in Nigeria in

alt its ramifications to the exclusion of any other

professional body or institute in Nigeria.

3. The 2"d Defendant contend that any }<nowledge of taxation

acquired by rnembers of the Plaintiff in order to become

members of the Plaintiff does not automatically qualify

e. b. ADEY€HuN
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them to practice taxation unless they join the 2"d Defendant

as members

That the Plaintiff's Appeai and 2"d Defendant's Cross-Appeal

No SC/492/2ALS mentioned therein, were withdrawn and

struck out by the Supreme Court because the Plaintiff and

the 2"d Defendant settled their differences arising from the

Judgment in Appeal No. CA/L/673/2A07 amicabiy and

thereupon executed a memorandum of understanding and

terms of settlement both dated the 12'h of February, 2015.

That neither the Federa] Inland Revenue (Establishment) Act

Cap F3 6, LF'l{, 2004 nor Tax Administration (se1f

Assessment) Regulations of 20tlcontains a list of agents

qualified to file Tax Returns in Nigeria.

6. That regulation of the Tax Administratlon (self Assessment)

Regulations of 2011 attached to the affidavit in support of

the Originating Summons as Exhibit B was specifically

enacted by the lu' Defendant during the pendency of Appeal

No. CX/A73/2007 in order to avert accusation of partiality

against the 1" Defendant pending the determination of the

5.

Judgment in the Appeal. [ ^ r

ili[om *
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7. That the said letter dated 23'd April, 2018 by the Executive

Chairman of the 1" Defendant (attached to the Plaintiff's

affidavit as Exhibit 3 is in consonance with and pursuant to

the CITN Act and the three reliefs upheld in the Judgment of

the Court of Appeal in Appeal No . CA/673/2007.

Parties filed their respective written addresses:

The Plaintiff's counsei submitted five issues for determination,

namely:-

1. Whether the letter dated 23'd day of April , 2018 written by

the office of the executive Chairman of Federal Inland

Revenue Service with Reference No:

FIRS/EC /MISC/5435/L8/57 and signed by Mr. Tunde Fowler

is not inconsistent with the Court of Appeal Judgment dated

1S',h February, 2013 in Suit No. CA/L/673/A7: Institute of

Chartered Accountants of Nigeria and Cfrartered Institute of

Taxation of Nigeria.

2. l4rhether the letter dated 23'd day of Ailril , 2018 written by

the office of the Executive Chairman of Federal Inland

Revenue Service with Reference No:

FIRS/EC /MLSC/543s / 18/s7 Mr. Tunde Fowler

${f,-B N
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ls not inconsistent with S. 5(1) & (2) and other salient

provisions of the Federal Inland Revenue Service

(Establishment) Act 2007 Tax Administration (Self-

Assessment Regulations , 2A1 1 (sections 5 (2) and 10 (a & b

thereof), Companies Income Tax Act Cap CZL Laws of the

Federation of Nigeria 2004, as arnended by the Companies

Income Tax (Amendment) Act 20A7 (Sections 55(6Xa) & (b)

thereof) and Institute of Chartered Accountants of Nigeria

Act No. 15 of i965 (Sections 1, 74 (1) (b) 7 (c) and 2A (3)

thereof)

3. Having regard to the relevant provisions of Companies

income Tax Act ?0A7, Federal Inland Revenue Service

(Establishment Act) 2007 , institute of Chartered

Accountants of Irligeria Act and the Constitution of the

Fe deral Republic of Nigeria 1 I I I (as u**r-d. O), whether a

Chartered Accountant cannot practice, administer, hold

himseif out, be consulted and filed tax returns as an

Accountant cum tax agents/practitioners in Nigerla without

necessarily being a member of the Chartered Institute of

Taxation of Nigeria. I n F-

E'.'ltJ E$
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4. Having regard to the provisions of Section 287 of the

Constitution of Federal Repubiic of Nigeria 1999 (as

amended), whether the decision of the Court of Appeal

delivered on 15'h day of February, 2013 is not vali.d,

subsisting, extant and binding on aii authorities and

persons including but not limited to Federal Inland

Revenue Service (FIRS) and Chartered Institute of

Taxation of Nigeria (CITN)

5. Having regard to the relevant Constitutional provisions

particularly Section 40 of the Constitution of the Federal

Republic of Nigeria 1 I9 9 (as amended), whether a

party/person may be compelled to join an association.

Learned counsel for the 1" Defendant also submitted the

same 5 questions for determination formulated by the learned

counsel for the Plaintiff.

The learned counsel for the 2"d Defendant did not formulate

any issue for determination

order in which the Plaintiff's

argument.

but argued his case based on the

learned counsel organized his legal

A. O.'ADEYEHUN
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Considering the fact that both learned counsel for the

Plaintiff and 1" Defendant agreed on the same issues for

determination, and also the learned counsel for the 2"d Defendant

did not formulate any issues, it is proper for the purpose of

resolving the issues that have arisen from this suit that I should

adopt the five issues on which the parties are apparentli/ agreed.

However before embarking on the analysis of the issues for

the determination it is necessary. to examine the Statutory and

Regulatory provisions of the enactments Gn which the parties

have agreed are particularly relevant and key to the resoiuiion of

the issue formulated by the parties.

Seccndly, it is also prudent to examine the effect of the

Judgments of the Lagcs State High Court, the Court of Appeai

and the legal consequences of withdrawal of both the Appeal and

the Cross-Appeal before the Supreme Court which led to their

dismissal.

From the Plaintiff's questions for determination in his

Originating Surnmons, the following statutory enactments and

reguiations are referred to:

1. Chartered trnstitute of Taxa ion of Nigeria Act.



3.

Aa,

5.

2. Institute of Chartered Accountants of \tEtrri.-r--

196 5

Companies Income Tax Act Cap C21 LFN 207200+.

Federal Inland Revenue Service (estabiishrnent Act) 200;

Section 40 cf the Constitution of the Federal Repubiic of

Nigeria 1999 (as amended).

6. Federal Inland Revenue Service (establishment) Act 2007

Tax Administration (Self-Assessment Regulation 2ALL

(section 5(2) and f 0 (a) (b) thereof).

Chartered Institute of Taxation of Nigeria Act

The following are the relevant provisions:

Section 1" (1) There is hereby established a

body to be known as the Chartered Institute

of Taxation of Nigeria (in this Act referred as

"tl1e Institute") which shali be a body

Corporaie under that name and be charged

with the general duty of -

(a) determining what standards of knowledge and

skill are to be attained by persons seeking to be

become registered members of the Taxation

&. ffi- #-"**E*+uE\i
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(b)

(d)

(c)

Profession (in this Act referred to as ("the

Profession) and reviewing those standards, from

time to time as circumstances may require

Securing in accordance with the pror.isions of this

Act, the establishment and maintaince of a

register of felloivs, associates, graduates and

student members of the institute and the

publication from time to time of list of those

persons; and

regulating and controlling the practice of

profession in a1l its ramifications;

maintaining in accordance with this Act;

discipline within the profession;

the

of

(e) performing, through the Council estabiished

under section 4 of this e.t, the functions

conferred on it by this Act

2. (1) sr-rbject to the provislons of this Act, persons

admitted to membership of the institute shall be

registered as members in the category of (i)

A. ffi. A**#E$tuxi+
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fellows; (ii) associate members; and (iii) graduate

members.

(2) persons registered under this Act as members shall

be entitled to be enrolled -

(a) as fellows, if they satisfy the Council that

for the period of five )i ears rnembership

immediately preceding the date of

application in that behalf, they have been fit

persons and have, in addition to being the

hclders of approved academic qualifications,

been in continuous practice as professional

Tax practitioners or administrators;

(b) as associate members for the periocl cf not

less than three years immediately preceding

the date of application in that behalf, (the

period of membership of the Instltute of

Taxation in the discretion of the Council

(counting in that behalf), have been enrolled

as graduate members and are otherwise fit

persons; and

${Ui'hi
r Ie.,oqo
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(c) as graduate members, if they satisfy the

Council that they have passed the institute's

examinations and are otherwise fit and

proper persons to be enrolled.

10.(11) subject to section i1 of this Act and to

ruies made under section B of this Act, a person

shall be entitled to be registered as a member of

the institute if.

(a) he passes the qualifying examination

accepted by the Council under this Act and

completes the practical training prescribed;

L'1

(b) he is by law entitled to practice for ali

purposes as a tax administrator or

practitioner in the .olrrr,r, ,r, which he tire

qualification was granted and, if the council

so requires, he satisfies the Council that he

iras sufficient experience as a tax

administrator or practitioner, or he satisfies

the council th imme,Ciateiy before the
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commencement of this Act he had not iess

than (i) one year's practical experience in

accounting in the case of a registered

member of the Institute of Chartered

Accountants in Nigeria

(ii) two year's practical experience or tax

administrator in practice in the case of a

person who has passed the final of the

Federal Board of Inland Revenue Training

School examination or its equivalent; (iii)

tLrree years' practical experience in Taxation

in the case of any other person possessing a

degree certificate from any hligerian or

overseas recognized institr,ltion majoring in

Taxation.

16. (1) subject to subsector (2) of this section, a

person shall J:e deemed to practlce as a

member of the institute if in consideration of

remuneration received or to be received and



whether by himself or in partnership with

any other person

(b) he renders professionai service

assistance in or about matters of principle

detail relating to taxation procedure; or

(c) he renders any other professional servlce

which may or be regulations made lay the

councii, with the approval of the r:rinister, be

designed as service constituting tax practice

assistance in an above matter of principle or

detail relating to taxation procedure, or

(d) he renders any other service which may

be regulations made by the council, with the

approval of the ilinister be designed as

service constituting tax practice.

(2) Nothing in this section shall be construed so

as to appiy to persons who, while in the

employment of any Government, are

required under the terms or in the course of

such employment to perform the duties or

or

or
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any of the duties of a Tax adminrstrator or

practiti0ner.

L9(2) if, on or after the relevant date, any person

r,r,ho is not a member of the institute

practices or holds himself out to practice as

a tax adrninistrator or practitioner for or in

expectation of a reward or takes or uses any

name, title, addition or description implying

that he is in tax practiticner, he shall be

guitty of an offence; provided that

22 "Prcfession" means, the profession of

Taxation; "RegistereC" in relation a fellow, an

associate member or a graduate rnember as

the case may be "Tax administrator" means

any person emplolrg6 as a ta, aAministrator.

institute of Chartered Accountants of Nigeria Act

provides as follows:-

S. (1) There shall l:e established a body to be

known as the Institute of Chartered

Accountants of Nigeria (ln this Act referred

)7
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to as "the Institute") which shall be a body

corporate under that name and be charged

with the general duty of -

(a) Determine what standards of

knowledge and skiil are to be

attained by perms seeking to

become members of the

accountancy profession and

raising those standards from time

to time, as circumstanc e may

permit.

Securing in accordance with the

prcvisicns of this Act the

establishment and maintenances

of the ,*girt*, of fellows,

associates and registered

Accountants entitled to practice as

accountants and auditors and the

publication from time to time of

(b)

, Iist
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(c) performing through the council

under this Act the functions

conferred on it by this Act.

(5) Persons accorded by the Councii under this

Act status as Chartered Accountants shali be

entitled to the use of that name and -

(a) Sha1l be recorded as fellows if they

(b)

satisfy the said Council that for the five

years next preceding the date of

application in that behalf they have

been fit persons and irave in addition to

being the holders of approved academic

qualifications, l:een in ccntinuous

practice on their own account as

Accountants or in Ourrrr"rship with

other Accountants.

Shaii be recorded as foilows if for the

period of not less than ten years

immediateiy preceding the date of

application for such enrolment (the
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8.

period of membershiP of the

Association, in the discretion of the

Council, counting in that behalf) they

have been enrolled as associate, or

qualified to be so enrolied whether in

practice as accountants or not and are

otherwise fit person; and

Registration of accountants

(1) Subject to section LZ of this act and to rules

made under section 6 of this act a person

shall be entitled to be enrolled as a chartered

accountant if -

he passes the qualifying examinatiou fcr

mernbership conducted by the Council under

this Act and compietes the practical training

prescribed; or

he hclds a qualification granted outside

Nigeria and for the time belng accepted by

the institute and, if the Council so requires,

satisfies the Council that he has had

(a)

(b)

2 ^. \',' #{U'tsYEHUN
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sufficient practicai

accountant.

experlence AS an

{,2) Sub ject to section LZ of this Act and to ruies

made under section 6 of this Act, a person shall be entitied to be

registered as a registered accountant if he satisfies the Councii

hat immediately before the appointed day he had not less than

five years of experience as an inspector and auditor of company

affairs under the provisions of the Companies and Allied Matters

Act

When persons are demand to practice as

accountants

l. Subject to subsection (2) of this section, a

person shall be deemed to practice as an

accountant if, in consideration of remuneration

receivecl or to be received, urrA whether by

himself or in partnership with any other person -

a. he engages himself in the practice of

accountancy or holds himself out to the

public as an accountant; or

L4
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b. he offers to perform or performs any service

involving the auditing or verification of

financial transactions, books accounts or

records or the preparation, verification, or

certification of financial, accounting and

related statements; or

he renders professional services or

assistance in or about matters of principle or

details relating to accounting procedure or

certification of financial facts or data; or

he renders any other service which may by

regulations made by the Council with the

approvai of the Minister i:e designated as

service constituting practice as an

accountant

Noting in this section shall be ccnstrued so

as to appiy to persons who, while in the

empioyment of any government or person,

are required under the terms or in the course

C.

d.
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such employment, to perform the duties

an accountant or any of them.

Offences

18 (1) If any persCIn for the purpose of procuring

the registration of any name, qualification or

other matter -

(a) makes a statement which he beiieves to be

of

of

(b)

faise in a rnateriai particular; or

recklessly makes a statement which is false

in a material particular,

he shall be guilty of an offence

(2) If, on or after the relevant date, any person

not Lieing a member of the Institute practices as

an accountant for or in expectation of reltrard, or

takes or uses any name, trtle, addition or

description implying that he is in practice as an

accountant, he shall be guilty of an offence:

(a) this subsection shall not apply in respect of

anything done by him during the period of

* three months mentioned in that section; and
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(b) if within that period he duly appiies for

membership of the Institute, then, unless

within that period he is notified that his

application has not been approved, this

subsection shail not apply in respect of

anything done by him between the end of

that period and the date on r,vhich he is

enrolled or registered or is notified as

aforesaid.

3. if, on or after the reievant date, a registered

accountant holds himself out as a chartered

accountant or takes or uses any name, title,

addition or description implying that he is a

chartered accountant, he shall be guilty of an

offence.

If the registrar or any other person employed

by or cn behalf of the Institute willfuiiy

makes any falsification in any matter relating

to the register, he shali be guilty of an

offence.
r,
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5.

a.

b.

A person guilty of an offence under this

section shail be liable -

on summary conviction to a fine of an

amount not exceeding one hundred naira;

on conviction on indictment to a fine of an

amount not exceeding one thousand naira or

to imprisonment for a term not exceeding

two years, or to both such fine and

imprisonment.

Where an offence under this section which

has been committed by a body corporate is

proved to have been cornmitted with the

consent or connivance of, or to be

atkibutal:le to any negiect on the part of any

director, manager, secretary or other similar

officer cf the body corporate or any person

purporting to act in any such capacitlr, 5., *t

n,eli as the body corporate, shail be deemed

to be guilty of that offence and shall be

Ct),
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liable to be proceeded against and punished

accordingly.

7. In this section "the relevant date" means the

third anniversary of the appointed day or

such earlier date as rnay be prescribed for

the pu-rposes of this section by order of the

Minister pubiished in the Federal Gazette;

and fcr the purposes of this section different

dates may be prescribed for different

territcries within the meaning of the

Constitution of the Federal Republic of

Nigeria.

19. Interpretation

In this Act unless the context otherwise requires -

"accountant" includes an auditor "chartered

accountant" means an accountant enrolled as a

fellow or associate member of the institute.

Companies Income tax Act:

Federai lnland Revenue Service Act:

s55



For the purpose of this section

(a) every Company shall designate

representative who shall answer every query

relating to the company's tax matter;

(b) a person designated by a company pursuant

to paragraph (a) of this subsection sha1l be

from members of the person knowiedge also

in the field of taxation as may be approved

from time to time by the Board.

Section 105. Interpretation

(1) in this Act, unless the context otherwise requires -

"Board" means tire Federai Board of Inland

Revenue referred to in section 1 of this Act.

Federal Inland Revenue Service (Establishment) Act Tax

Administration (self Asscement) Regulations Z0lL

- (1) A tax payer must file returns under self-

Assessment in person or engage the services of

accredited agents to file returns on his betraif
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(2) For an agent to carry out the services required

under this regulation the agent must be truly

certified by anyone of the underlisted bodies

The Association of National Acccuntants of

Nigeria;

(a)

(b) of

(c)

The Chartered Institute of Taxation

Nigeria; and

The institute of Chartered Accountant

Nigeria

of

On the decisions of the Lagos State High Court and the

Court of Appeal: A proper analysis of the two decisions may

require setting out the outiines of the Orders both Court made to

be able to deterrnine what concrete effect the decision of the

Court of Appeal has on the respective statutory powers and

rights of the parties.

The reliefs sought from in the suit No .M1476/2005
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1. A Declaration that Taxation is legally recognized in

Nigeria as a profession separate and distinct from (the)

Accountancy profe s sion.

2. A Declaration that the claimant is vested with power to

reguiate and control the practice of taxation in all its

ramifications to the exclusion of the Defendant or any

other professional body or institute in Nigeria.

3. A Declaration that it is illegal for any member of the

Defendant who is not a member of the claimani to

practice or hold himself cut to practice as a tax

administrator or practioner for or in expectation of

reward in Nigeria

4. A Deciaration that it is unlawful for the Defendant to

fcrestall or impede the claimant's efforts to regulate tax

practice.

5. An Order restraining members of the Defendant who are

not members of the Claimant frorn practicing,

representing Gr holding tiremseives out as Tax

Administrators or practitioners in violation of the

-EffiTEFEE8 TRUH $"P*f,
Cl-i I E F EXECUTIVE CFI'.| i ii -'. i:':wff,lLr L^Lvvaat&

,*SDEP.AL H:GH COU Rf, !*31 ;,ir'i -r 
i

t Iace^



Chartered institute of Taxation of Nigeria Act No 76 of

1990 Cap C10 LRN 2004

In its Judgment the Court granted ali the five reliefs sought

in the following terms:-

I. A Declaration is made that taxation is legally

recognized in Nigeria as a profession separate and

distinct from accountancy profession.

A Declaration is made that the Clalmant is vested with

the power to regulate and control the practice of

Taxation in all its ramifications to the exclusion of the

Defendant and any other professional body or institute

in Nigeria.

A Declaration is made that ii is iilegal for any member

of the Defendant who is not a member of the Claimant

to practice or hcld himself out as practicing tax

administrator or tax practitioner for, or in expectation

u.

IV.

of a reward in Nigeria.

A Declaration is made that it

Defendant to forestaii or impede

to regulate tax practice.

is uniav,rful for the

the Claimant's effort
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v. An Order of perpetuai injunction is made restraining

members of the Defendants who are not members of

the Claimant from practicing, representing or holding

themselves out as tax administrators or practitioner in

violation of the Chartered Institute of Taxation of

Nigeria Act No. 76 of 1992 Cap C10 of the Laws of the

Federation of Nigeria 20A4.

The counter claim on its part stands dismissed.

The counter claim which was wholly dismissed claimed the

following reliefs:

1". A declaration that the Chartered Institute of Taxation Act

No. 7 6 of L992 is an existing iaw which is neither

superior nor capable of abolishing the vested interest of

the Defendant/Counter-Claimant's mernbers and of other

accounting bodies under other existing iaw(s) ie the

Institute of Chartered Accountants Act, the Companies

and Allied Matters Act. The Companies income Tax Act,

the Personal Income Tax Act to act or hoid themselves

out as Tax practitioner and Administrators.



2. A Declaration that the vested rights of the Counter-

Claimant's members to act/hold themselves out as Tax

Practitioner, Consultants and administrators under and

by virtue of the ICAhI Act, Companies and Allied Matters

Act and other enabling statutes are valid and subsisting

3. A Declaration that having regard to the vested rights of

the Counter-Claimants'members to act as Auditors and

be invoived in Tax Accounting practice as specifiecl in the

ICAN Act, Companies and Allied Matters Act and other

enabling statutes, the Claimant's decision to compel the

Counter- claimant's members to register as members of

the Clairnant as a condition for enjoying their vested

professional rights violates the freedom of the counier

claimant's members to associate and belong to (sic) to a

Professional body of their choice as *Lurur,,."o by the

1999 constitution of the Federal Republic of Nigeria and

(is) consequently null and void

4. A Declaration that in the light of section 24 (f) of rhe

1999 Constitution, the counter Claimant's members are

4,f an'^o'



entitied to act, advise and consult on matters that are

referred to them by Tax payers.

A Declaration that pursuant to section 335,337 and

schedules 2 of (sic) the Companies and Allied Matters Act

(1990) the counter-ciaimant's mernbers are empowered

and therefore entitled to prepare - Audit, Advise consult

on anC defend (their) computations of financial facts and

data, including taxation without being members of the

Claimant ...

An Order of Perpetual Injunction restraining the Claimant

and her officials from hindering or disturbing the

Counter- Claimal-t t's members who act as tax

Practitioners/Administrators or insisting that members of

the Counter-Ciaimant shouid register with the Clalmant

as a condition for carrying on their statutory functions or

holding themseives out as Tax practitioners,

Administrators and Consultants.

The basis for the decision of the learned Judge in granting

aii the relief sought by the Claimant and for dismissing the

Counter-claim in its entirety is illustratiyely highlighted in the

UN
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foliowing passage of the Judgment on page XVII of the

Judgment:-

"i again do not agree with defence counsel that because the

Defendant has adequate means of ensuring that its ov/n

rules regulates and disciplinary procedures will apply to

any of its members that chooses to engage in tax practice,

therefore, there is no need for those members to be made to

join the Ciaimant. In the first place, the CITN Act has

created a ciear distracticn between the accountancy

profession and the Taxation profession. If the Council of

the Institute of Taxation is to have overali superintendence

of and proper control over all those who practice this newly

created profession, as is the intendment of the Act, then it

would, ali contraire, lead to an absurdity, and tc confusion.

To have other bodies enforcing thelr own different rules

and regulations and discipiinary procedures, over them. The

intended control that the Clamant has been given by law

will be of no real use and effect, as its authority would be

weak, and in its place will arise a Tower of Babel, with

different governing councils speaklng different tongues on

44



the same profession. That I dare say, would not be in

Tandem with the intention of the law makers as distilled

from the clear, simpie words of the CIThI Act by which they

(the Law Makers) gave the Clamant the sole authority to

regulate and control. Tax practice in all ramifications an

here I use the word "Ramification" adversary and to enforce

discipline against administrators and practitioners.

At the Court of Appeal, the Applicant who were aggrieved by the

Judgment and orders of the trial Court appealed against only

Judgment on the Claim.

in its Judgment, the Court of Appeal allowed appeal in part

stating that:

'Consequently, upon the foregoing tire appeal partiaily

succeds on the ground of non-joinder of the Appellants

members resulting in the setting aside of orders (iii)

and (v). ali other Orders of the lower court or thus,

orders (iii) and (iv) contained in the Judgment

;*frTEFIE-$ TT.UE C*FY
Q H i EF ExEcunvE qirrf 

F^P: -.enfRet HIG:{ C$$ffif I*GCS



delivered on 12'h March, 2AA7, in suit No.M/476/A5 are

hereby affirme d:

In view of the above, what therefore is the implication of the

Judgment of the Court of Appeai? Having affirmed orders i, ii and

iv and all the Reliefs ln Counter Claims which were not appealed

against and set aside, did the decision of the Court of Appeal

significantly after the core of the Judgment of the Trial Court

having regard the mutual positions of the parties as adjudged by

the Trial Court?

The above questions are fundamental to the essence of the

questions for the determination of the court formulated in the

Plaintiffs originating Summons. The answers to the above

question may provoke several legal issues that could affects

either propriety or competence of suit at it relates to the Joinder

of the 2"d Defendant.

A correct anaiysis of the Judgments of the Lagos State High Court

and the court of Appeal wouid appear to have compietely
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resolved several of the questions for determination presented by

the Plaintiff to its Originating Summons.

Questions ii, iii, iv, v, vi, vii, xiii in the Plaintiffs Originating

Summons in this suit are precisely the same question L,2 and 3

in the suit No. M/426/2005 in which the court in its Judgment of

12'h day of March, 2007 resolved them in favour cf the Claimant.

Equaily, reliefs 1, 2,3,4,5, are essentially in the sought in the

instant Originating Summons are essentially the same or similar

or having the same effect as the reliefs 1,2 and 4"

As stated above earlier, these reliefs were affirmed the Court of

Appeal, and upon a correct analysis of the reliefs granted b), the

Trial Court and affirmed by the Court of Appeal, they appear to

flow directly frorn the all the questions for detlrminatlon which

the Trial Court resolved in favour of the Claimant in that Court.

Ii is significant to note that the effect of the setting aside of

reliefs 3 and 5 as granted by the trial Court did not affect either

expressilz or impliedly the resolution of all the questions for
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determination in favour of the Claimant. This is because, the

rational of the Court of Appeal in setting aside the reiiefs was not

based on question whether tkre Learned trial{udge was in error

in his analysis of the relevant statutorli provisions both CITN and

ICAI{ Acts but the court based its decision on the failure of non-

Joinder of all persons who were iikely to be affected by the

potential criminalization of their conduct without being afforded

the opportunity io defend themselves.

It is important to illusuate this point by quoting the relevant

passage of the Judgment of the Court of Appeal on this point:

'Based on the foregoing, the non-joinder of the

Applicant's members to the action to the aciion in

the lower Court is not fatal to the Respondent's

suit. The action in the lower Court therefore

properly constituted. At best the failure to join

the Applicant's rnernbers will only affect the

orders if any made against them, as not being

parties they are not bound and the Order(s) were

given in breach of their right to fair hearing. See

I{UN
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Onyeckwulunne V. Ndukue (1997) 7 NWLR (pt'

5 12) 277; Okpata v. Obo ( 1960) SCNLR 103 at

1i0. Orders (iii) and (v) are accordingly set aside.

The issues herein therefore partially succeeded'.

It is in light of the above that one finds it intriguing why did the

Plaintiff in this suit, having failed both of the trial Court and

substantially at the Court of Appeal on the primary of

construction of key provlsions of the CITN and ICAN Acts, at

least as between it and the 2"d Defendant in this suit reintroduce

the same questions though couched in a more florid and flowery

language in the instant suit? Aren't these questions already

determined and the issues which arose out of them are already

resolved?

The above queries bring to the fore the critical Ccnsideration

whether the suit as it is constituted between the Plaintiff and the

2"d Defendant is not both res judlcata and or issue estoppel.

Even though these defences are not raised by the 2"d Defendant,

can this court in resolving the question sought to determination

orzerlook or and deliberately ignore thp decipion of the Court of
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Appeal in suit No. M/476/2005, both Judgments which. The

Plaintiff ironically relied on as the basis for grounding its claims

in this suit.

Learned Counsel for the Piaintiff in Written Address Relied on the

Judgment of the Court of Appeal setting aside reliefs iii and v

which was granted by the Court of Appeal and submitted that its

effect is not to restrain ICAN members from practice taxation in

Nigeria.

I must with due respect to the Learned Counsel for the Plaintiff

state that the interpretation of the Judgment is grossly faulty, a

misled conception which strictured the broad effect of the entire

Judgrnent of the Court. Reading the Reliefs iii and v in isolation

from the other three Reliefs wiil fail to capture the broad essence

of the entire suit which was to determine the respective specific

statutory functions of each of the institutions. That is whether

both share common professional caiiing or are both are mutually

distinguished with the others in terms of the statutory and

professional callings. The Judgment of the trial Judge which the
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Court of Appeal affirmed in part wholly resoived and affirmed

the mutual distinctlveness of each of the two parties. In other

words, in terms of practice of taxation and accountalfcy, ICAN

and CITN are mutually exclusive. This means, neither can

venture into the statutory and professional domain of the other.

Okuno J in her Judgment very eloquentiy laid down in very lucid

and beautifully expressive language. This Judgment leaves no

cne in doubt at as to the status of the parties in relation to

Accountancy and Taxation profession.

In the light of the above, it is my respectful view that, even

without reference to the defence of Res Judicata Or issue

estoppel, the questions for determination ii, iii, iv, v, vi, vii, and

xiii sought to be answered by the court whicir have aiready been

resolved by the Lagos State High Court are in a Judgment

subrnitted by the Plaintiff for the consideration of this court,

cannot avail the Applicant, are therefore resclved against the

Plaintiffs and accordingiy Reliefs 1, 2, 3, 4, and 5 are hereby

refused.
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Having refused Reliefs 1, 2, 3, 4. which directly affect the 2d

Defendant, the result is that there is virtually no reasonable

cause of action left against the 2"d Defendant for which it will be

required to defend and for this reason, the action against it is

ac cordingly dismis sed.
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