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Chartered Instifufe of Taxation of Nigerid ActNo 7- 0
1997 Can C10LFN 2004 (CITN Act], whether it is la.. iul for
any member of the Defendont who is nota memc: of
the Claimant fo praciise or hold himself out fo practise ds
o tax acminisirator o practitioner for or in expectaiion of
reward in Nigerid:

j The Claimant fhereupon asked for the foliowing relief:

( i

; 1. ADECLARATION that Taxation is legally recognised in
: Nigeria as g [pjrofession separate and distinct frem [1he]
Accounfancy [plrofession.

2. A DECLARATION that the Claimant is vested with power fo
regulste and conirol the practice of taxation in all ifs
ramifications fo the exclusion of the Defendani or =Y
gther professfonai body or Institute in Nigeria.
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A DECLARATION that it is fileaal for any member of the
it _ Defendont who is nof @ member of the Claimant
RO practize or hold himself out to practise as a fax

| adminisirator or practitioner for or in expectaticn of
reward in Nigera. .

i
5

o T

T = ) 4. A DECLARATION that it is unlawful for the pDefendant fo
4 i forestali or impede the Claimant's efforfs fo regt/late fox
17 praclice.

-3 5. AN CARDER resiraining members of the Defendant who are
} ) not members of the Claimant from practicing.

4 representing oF holding themselves out asTax

. Adminisfrafors or Practitioners in violatfion of the Chartered
i institute of Taxation of Nigeria Act No. 76 of 1992 Cap.

1 C 10 LFh 2004.

el in the wiitten address filed in support of the summons, learned Counsel for the
L Claimant, contendad that under and by viriue of the Chartersd institute of

Taxation of Nigsria Act [“the CITN Act”), tdx practice in Nigeria has now haen
:  elevated o the stalus of a fulk-fiedged profession. He argued ' at the Act, inso
2 doing also, mode pravisinns for minimum standards and qualific=tions to pe 2

les and raguiaticns 1=

and had by tox admiristrators and praciitionsrs, and for rJ
rged thet

be made to guids hem in the conduct of their profession. Couns=: Y
i interpreting the Citri Act, the Court chould apply the literal rule ¢f interpreichic
: because the words Lsed in the stafuie book are "clear and unan aguous’.

T

He argued that ihe aHtect of that provision of the CITN Act [seC i 1(cjl whizh
empowers the Claimant to regulate and conircl the practice of il 2w
profession “in all s ramifications™ s {o create a “change ©F paradigm shift" s
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ot it is The Cleima! talone, o the axclusion of all other pr fasgion: - bodies, fhet
can makes any such nules O 1 gulaiians for 1ox pracfice. Counsz' - = mitted thadi
because of 1his, and s is the clear intention of the ACT, the Defendani can no

longer lay ciaim 15 what he termed sconcurent of syubsidior " regt lations.

guiding the praclice of fax by its [fhe Defendant's) cwn mempers.

He went on 1o contend thal ihe CITN Act also makes it clear thal for any e -
he engagadin jax practice, Ne must have been registered as @ membper of 1he
Claimant. He argued that just as it was net enougn for anyone whe ciudied law
in the course of bis p-:f(—;s:«ior.c!. iraining fo seek. without more, o procise as a
[eraryer, i was, sirmitewiy, 1t enough for the Defendani’s membe - -z-hac
csjudied toxalion as pari of ‘el accountancy course, folay cla- to being ta
praciiflonars without first fulliling ihe reguirements of the Clairnani. S.i-
registeting with il

in response lo ihe Claimant's claims, the Defendant filed a countu Liigavit ond
wriiten addrass. and also filed a Counier-Claim, cecking, in 1UIT, he
datermination of cerlain guestions pose DY it, and praying sor ceiioin form. =f

refief.

pagarding ifs argumesnis in opposifion o the main action. learned = unsel for
ihe Defendant, in his cddress, submitted that the Claimant has sougnt reliel
against unnamed membets of the Defendant. He argued that s ~ose membs
ot the Defendant against whom the declarations and orders af i (clion have
been sought aré necessary parties {o the sutt, the fallure 1o siate who they ars is
fatal 1o the case. and robs ihe court of jurisciiction to enterfain the same-

Counsel went on 1o submii that 1he claims before the court are in i@ naiure o
equitable relief, but that the Claiment, who now appeals fo the oourt of equi,
has slept on its rights, having waited for some fhirfesn yedrs after ihe CTN ACE
came inig force balore filing this aclion. He submilied that as wvaguity aids the
vigitant and not he indclent”, and Lecause "he who comes o equity must
come with clean lands”, those declaralions and order of injunction fhe
Ciaimani seeks must be refused.

s 19(2) and (4) of the CITH Act make it a

He also argued that becouse seciion
aciifionar without

crimingl offence for onyone o hold himself out as 9 Tax pr
having first regis%ered with the Claimant, what the Claimant seeke io 4O, by this
action, is fo iry ihe Defendant for d criminal offence. This, he cigted further, the
Claimant cannat do, a8 ifis ihe A'rtomey-General of the Federafion who can

instituie criminal proceedings. He cubmitie :
taken no such slep, end in the absence of evidence hal he delegated this
power {0 ihe Claimant. ihe Claimant |acks fhe locus standi to brind this oction.

it is the case of tha Defendant that under and by virtue ofihe i 21 of

Chartered accountanis act, Cap. 11 of the Laws of ihe Fethns o Of rigenio
2004 ["the ICAR Act"]. the Defendant's Council is empowere” tafine and
requiate the scope of e accouniancy profession, and since ~racfice of
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d that since the Aﬁome\;-GenercE has
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accountancy recessarly includes aspecis of iax praciice, then therefore, the
Claimant's members do not have exclusive monopoly over lax practice and
administralion. Lecrmed Counsel argued on its behalf that the CITN Act cannot
lake away the "vested righis” of the Defendant's members to contfinue io act -
tax praoctitioners v.ithout necessarily becoming members of the Claimant. He
argued that {o interpret the CITN Act literally such as to destroy such “vested
righis" would lead o an absurdity, and as the Court must not allow any such
absurdily to be, il rust jetiison ihe literal rule of inferpretation and., insi=ad,
empiloy another canon of interpreiation that would aliow for the Defendani's
memisers who have elected nol to join the Claimant fo centinue to exercise ihar
right fo act unimp=dad s fax praciitioners.

Deflence Counsal went on fo say that o compel the Defendant's members to
join the Claim~ *. uld be fo infringe upon thelr constitutional right 1o belong o
a frede unlon or associalion of their cholce. He sqid thal gaurts are duj"' bound
ts eoreirue statutes iberally where a strict interpretation would Isad fo Ihe
curtallment of o cifizen's rights. He added ihat the courds have always leaned
against giving reiroactive effect to statutes, and this Court should do likewise, cs

to grant the Claimani's prayers would be fo give refroactive effect.io the CITN
Act.

Finally on its arguments in Dppoé,‘ﬂon to the Originating Summons, the Defendnni
conlendad thai whilst the CITN Act aliows the Claimant fo mainiain a list of iis

e i gesnol ghve I g pever 10 GIEURIe any SUCA I8 o 10X auihoriie

In crder to prevent the Defendant's members who are not registered with it from
engaging in tax practice,

To these arguments, the Claimani filed a reply address. In i, Counsal submiited
that this aclion Is against the Defendant as a corporate entity which, just fike 12
Claimanl, has been given the siatutory power to sue and be sued in its name. He
saic! {hat it wos the Defendant, as a body, that gave its members an ulimatum
o withdraw from the Claimant or be expelled from ICAN, and as this action
resulled from thal ullimotum, it is the Defendant that is the proper party to this
suit.

Regarding the contention that it does not have the standing to institute this
action, the Claimant submilied that it has not, by this civil action, prefered a
criminal charge ogainst the Defendant. Rather, what it seeks is for the court "o
clarily the laws and clear the confusion which the actions and ~ranouncemanis
of the Respondeni has created and continuss to create in relation to the proesr
discharge of the duties of the Claimant under the CITN Act”.

The Claimant's Counsel further confended that the equitable principles of laches
and acquiescence do not upply fo this case as the complaint here is that the
acts complainec cbout are complelely legal. He made mernlion of the iegal
maxim thot "eguily follows the law" in submiiting that the words of a siatute
cannot be amended orrepealed by acquiescence or delay. He added that an
act of “[ijilegalily cannol be made legal by continuous breach”, but he also said



that sven if equitable principles apply. the wrong comptlained of hers isa
continuous ahs, and that a valid cause of action arose in august 2005 {just
before ihe institution of this suit), when the attempt fo resolve ihe dispuie

between the parfies wa “stalled” by the Defendani.

4 On the motier of he vested righis of the Defendant’s mermbers fo engage in tcx
; praciice upimpedsed, ite Claimant's Counzel contended that the jssue is NOH E0
1 much aboul their compsience io do so because of their proiessionc% tfraining.
but, rather, about iha reguirements of the law —1he provisions ofthe CITN ACH -
which, he argues, has established ihe Claimant as that body which isio regulcis
“gll persons, including Chariered Accountanis, Economisis, Lawyers. Business
Adminisirators, fc thot are considerad qualified and competeni 1o prociice
jaxation”. He submitted that the CITH Act did not desiroy pre-exising Aghts, &
only “p! eccribedt a legal ramework for {those rights] fo be enjoyed 0s @
regulc:ied profession under the QuUSPICES of the CITH".

v o it b i

He submitied further {jyat $here was NO provision in any of the laws refied vpen b
ihe Defendant - that is, the Consiitufion of the Federal republic of Nigeria, ihe
IcaM Act, the Companies and Alled Matiers Act, and the Companies Incoms
Tax Act—which quthorses members of other professions ic act as fox
prociitionérs withoul them having regisiered with the Claimant.

ittt 4
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On the issue of the Claimant's directive to the tax cuihorities not 1o deal wiit
onyone not regisiered with it, the Claimani maintainad thatitis aulnorised By

: taw — fhe CITN Aot —notonty e publish @ Tl of iis members. but also o cireulcis
that list.

The Defendant, as 1 stated earien, filed 0 Counier-Claim to the Originating
ummons. By this cross-aciion. it has posed he tollowing guestions pefore Te

court, fowit,

E: i Whctherthe Chartered institute of Taxation Act of 1992

i {on existing Law] is superior and capable of overrding the
provisions of other exisfing Laws namely, The institute of
Chartered Accountants Act of 1965, the Compaonies and
Alied Marters Act of 1990; the Association of Natic~al

i Accountants of Nigeria Act of 1993 and the Companies

i ineome Tax Act of 1090 which regulate the

; functionsfrights of [the] Bei’eﬁdcnf(Counfer—CIoimcn?'s
members fo cudit Financial siatements and deal with TCx

relatad matters.

3 i.  Whether in the light of the roles/functions of memicers of
the DefendanﬁCounfer—Ciaimanf in the Audif of
Campcnies;’lndividucfs and Taxin related matfers os
s‘.':.u!atedfcrcss-referenc:ed in sections 1. 14{1) (b} & fc)
and 20(3) of the Institute of Chartered Accountants Acth,
| seclions 331 - 335, 357 - 358, item 53 schedule ? of [the]
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enfiied to act, advise ond consult on matters that are
refered to them by Tax Payers,

g

A Declaration that pursuant to secfions 335, 337 and
Scheduie 2 of the Campanies and Allied Mafters Act
1950, the Counter-Claimant's members are empowered
and therefore entitled to prepare, Audif, Advise, consult
on ond defend [their] computation of financial facts and
dalao, including taxation without being members of the
Claimant.

¢} An Crder of Perpetual injunction resfraining the Claimant
and her Cfficials from hindering or disturbing the Counfer-
Claimant's members who act as Tax Practitioners/
Administrators or insisting that members of the Counter

- Claimant should register with the Claimant as o condition

for camying on their sfatutory functions or holding
themselves out as Tax Practifioners, Administrators and
Consulfanfs.

The Defendant, in its addrass on the Counter-Claim, submitted that taxation ard
tox practice are an integral part of the functlions of an accountant, so that if
accountanls were to bea denied their right o act as tax practitioners, the CITN
Act would have conlained clear words fo that effect. Defence Counsel stated
further thal this right to act as tax practitioners is vested in the Defendani's
members under and by virtue of sections 331 o 335, 357 and 358 of the
Cempanies and Allied Matters Act {“CAMA”}, together with clause 53 of the
Second Schedule to CAMA. He argued that the provisions of secticns 12(2) and
14{1) of the ICAN Act, sections 46 and 55({4) of the Companies Incéme Tax Act,
and seclicn 24{f) of ihe Censfitution of the Federal Republic of Nigeria 1999 (“the
Constitution”), all recognise the fact that accountants are necessarily engoged
in tox practice by vitue of ihe nalure of their calling as such. He stibritted that
all these lows cre “exisling laws" in the manner defined by section 315 of the
Constitution, and since "[a]ll existing laws stand on the same padesic!” with no
one law supeticr lo 1he other, the CITN Act cannot be read such s to ovenide or
destroy the righis confemed on the Defendant's members by the other laws. To
bultress this poini, he referred to the definitipn of a "National Public Accountant”
as slated in Rule 17{4} of the Association of National Accountanis of Nigera
Rules, made under the Associction of National Accountants of Nig_ia Act, Cap.
AZ4 of the Laws of the Federation of Nigeria 2004. By that definition, a national
public occountant is said to Include o person who holds himself out to be an
expert in faxation.

Finally, the Delendani/Counter-Claimant submitted again thaif ic compel iis

members to regisler with the Claimant would be to deny them of their
constifulionally guaranteed freedom cf associaiion.

7



The Claimant has eppesad the Counter-Claim, and in so doing, il filad o counter
affidavit and writien address. By those processes, it mainiained its position in the
main aclion that the only stalutory provisions that govern fax practice in Nigs-a
are to be {found in the CTN Acl. Counsel submitied that the Defendar! has not
been able to identily the section of the laws refemed o by its Counse! that it say.
explicitly confer on ccoountants the “uncondifional” right to engags in fax
practice. Instead, dsfence Counsel has only shown that taxationls ¢ = of the
issues that are igken into censideration in preparing accounting recurds. He
submitted furiher that even if there was an issue of confiict in existing [ows, yel
the rule of inferprelation is clear that “if one of the conflicting statutes is a
general provisio: and the other s-a special provision, then the special provision
must prevail™, To kim. il was not proper to look elsewhere {that s, at luw
dictionaries and ather siatutes) for the definition or descripfion of on iccountal .
when the [CAN Act iisslf has provided one. He stated that it was insi uctive thaot
the ICAN Act, in this regard, did not state an accountant's function fo include
“the preparalion and submissicn of fax returns”, nor did it define an accountarn
as being a lax pra<iitionsr or adminisitator. Also instructive to him was the Tact
that the saections of CAMA relisd upon by the Defendant in its counter-claim,
neither make meniion of iaxaiion, nor do they impose upon accountants the
requirement of preparing and submitfing tax refurmns whilst performing the
obligations imposed on them by thai law.

For these and otherreascns, he urged the Court fo dismiss the Couni=r-Claim.

In his reply address on the Counier-Claim, defence Counsel submitier that the
CIIN Act did notl make it compulsory for the Defendant’'s members to r=gister
with the Claimant. According to him, it only gives them aright to be so
regisiered. He subrnitfed That “th= legislalive purpose™ of the CITN Act and the
ICAN Acl s fo "regulate membars of each professicnal body as opposed o
curtalling or abolishing functions hitherto performed by ICAN members before
the eslablishment of CIIN", He argued that accounting principles o -~ employed
o ascertain profits, and the emount of tax that s payable on such profits, and so
the Dafandanl's membears who are not members of the Claimant cannot be
excluded from tax practice. He alse said that the vested rights of the
Defendant's mambers to engage in such fax practice can only properly be
overfumed by clear words from a statute which repeals them, and no such clear
words exist in the CIT Act. What is more, the'argument continued, there were
no clear words in the CIIN Act compeliing the Defendant’'s members fo register
wilh the Claimant before being able to parform lax-relaied services.

Finally, he urged the court to jeftison the literal rule of consiruction, "as it would
produce [an] absurd result if [the] CITN Act is used fo desiroy rights of ICAN
members jo act os Tax practifionars/render Tax related services, and the same
Actis unable to dasiroy similar rights of ANAN members despite the {aci ihat
both are professional [alccouniing bodies”.
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I have read, very corefully, ofl the processes and documents that were filed in
this cause. | will say from the outsat that | shall, in this Ruling, refer o the parfies as
they are in the main action (that §s, a5 "the Claimant” and “the Defendant”)
even when considering ospects of the Counter-Claim. This is so as to avoid any
contusion that may arise in lhe understanding of this Judgment.

| must also immediately commend Counsel on both sides (Professor Taiwo
Csipitan, SAN, and tAr. Ade Ipaye) for thelr indusiry and exiensive research in
advocating thelr respective positions. Also worthy of note is the resort to the law
ceurt for adjudication on mctters of this nature — that is, the main action ¢ -d the
counter-claim. It is worihy of particular mentfion because of the prevailing
circumstance in the counlry in which the culture of respecting the rule of law
has, very sadly, becoma more or less foreign fo us. Law suils such as this, by
which citizens seek the courl's guidance, inlerpretation and declaration orrthe
meaning and purport of our laws, must be encouraged if we are to fruly progress
as a nation. It is the civilized thing to do, and it should serve o reduce the
abhorrent praciice of resorling fo "self-help”.

Defence Counsel has raised ceriain threshold issues that | must first consider. The
first of them is the contentien that the main action is not capable of being
enforced beccuse the members of the Defendant against whom the Claimant
seeks relief have not been made parly fo the suit. |, however, beg to differ. The
main action, 1 find, has been brought against the Defendant as an umbrella
body, which, os such, is consiiiuted of all those persons that have been
registered as its menibers. Fach and every member of the Defendant union,
therefore, will be bound by ary Declarations and Orders made hersin against
the Defendant. Indeed, for this reason, the law has conferred upon the
Defendant the slotus of an arfificial person, capable of suing and being sued in
its own name as an enlily, without the need for it fo be represented by iis
individual members. And, as has been argued by the Claimant, the wrong
complained of Is allegzd fo have been insligated by the Defendant as a'body.
Butin any event, a proper reading of the forms of relief sought in the main action
wiil show that Ihey cre capable of being enterz2d by a court of law. Those
members of the Defendant against whom the Declarations and Order have
been sought have been described. They are the "members of the Defendant
who are not members of the Claimani” that are engaged in tax practice. They
have, therefore, been idenfified, and can be readily ascertained, they belng a
particular class of the membership of the Defendant. The suit, in my view, stands
validly constituied against the Defendant. !

Professor Osipitan, SAN, has also argued that because the CITN Act makesii
criminal ofience 1o engaoge in fax prociice without being a member of the
Ciaimant, this action could only have been instituted by the Attorney-General of
the Federalion, as he is the cnly persen legally empowered to prosecute under
ihe provisions of a federal taw. Again, | do not agree with him. | do not, because
ihe Claimant's suit - begun by way of an Originating Summons seekiiiy
clarificalion by way of judicial inferpretciion of cerlain laws — cannot properly be

C, ix
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described as an action by which jhe Claimant seeks 1o prass a criminal charge
Qgainst the Defendani. The cour will be guid=d by the fomr: of relief that have
b_oensought, as they determine, define and ualimit the extentofils jurisdiction,
‘nd Uiron an investigation of thase Frayers made by the Claimant, it s clear to
rne thal this < Hfion is whelly civil in nature, | will, therafore, discountenance this
sscond issue ralsed by the defence,

Again. It has been contended on behaolf - fthe Defendant that the Claimant has
slept on its ights, having folled to take action for scme thirteen vecrs affer the
CITN Act earne info foree. On this score, defence Counse! hes crgued that the
naivre of the refief sought shows that the main acticn is rooied in equily, so that
those equitable principles of laches, cacquiescence and standing-by wil apply to
defeat s suif. To fhis, the Claimart 'has responded by soving that those maxims
cannct be used in order 1o achisve the resuli of g back-hardead repeal or
cmendment of alaw — the CITN Act. it has argued that because “equily follows
ine law", the docirine of laches and the like cannot be used {0 legifimise what it
says is llegitimate. Again, | agree with the latter position. Tha rght o sesk g
prenouncement on whether or not o parficular course of aciion isin breach of
skaiutory provisions {as the Claimant asseris by its action) cannct be defealed by
those equitable principles. This is not g case of the court being calied vporn to
exercise some discrelionary power on the matier of the dispuie bafors it. Then
would the conduct of the Claimant be Properly open fo ihe court's scrutiny, This,
rather, is a case of the court being asked io interprei — and enforce — o particular

law. In such circumstances, the issue of an alleged delay in taking action cannoi
be found relevant.

eayond this, | also share the view of Counsel fer the Claimant, wr. Ipaye, that
«iiatl have before me here is o case of a "continuing” breach, as alieged. As
we speak, it s alleasd that the Defendani's members confinue to engage in fax
rreclice even though they have eliher withdrawn their membership of the
Claimant, or they have refused to jake up such membership. The Defendani has
freely admitted as much, In such circumstances, the Claimant cannct be said to
ke estopped from foking the action that it dig in October 2005 whern 1his suif was
filed, particularly when the evidence before me shows that, unti! [ust before then,
there had bean on-going attempts to resoive fhe dispute between the parlies.
ndeed, it is the Defendant, which haa been involved in the setlizmeni taiks, that
would be esiopped from raising such a confention as acquiescence or stending-
by before the courll

Regarding the Claimant's counter aifidavit in opposition fo the Counter-Claim, |
fov= been w.lad to strike out certain paragraphs thereof on the ground that
ihey offend the provisions of section £7 of the Evidence Act, These cre
polagraphs 3, 5, 4, 7, 8 and 11. | have also been asked fo disregard the
newspaper pages exhibited therewith as they are public docurasnis in tha
Soonner defined by section 109 of the Evidence Act, which must have Leen duly
cerified in order io be admissible in evidence,



Here, | am moesily in agreement with the learned Senior Advecate. Upon a
consideration of the said counter affidavit, sworn to by a certain Gabirie! Foluso
Fasele on it 1€ of Oclober 2006, | find # 4t it is paragraphs 5, &, 7,8 and 11
thereof i1 ai conlain legal arguments and cuaiclusions, conirary to the provisions
cl section£™ Those offending paragraphs ars, tharefore, heraby struck out. Also,
because the newspaper poge.  “ibiled therewith and marked "CCITN 1" and
"CCITN 2" have not been cerdified as true coples of the origina! by the relevani
cerson, | must upheld the argument that by the combined provisions of sactions
Q7(V){e} —..— 77(2)(c) of the Evidence Act they are inadmissiblz in law. For that
reason, | will ignore them both.

L think It necessary fo state, al this junciure, that it was very wrong of tha

residents of both the Claimant and the Defendant to have commenied
publicly, ds they did, on @ matter that was sub judice. | had ic deliberately
refrain fr~- recding those comments, published in a nurmber of newspapers, so
cs to keep an open mind, and so as fo ensure that | wag influenced erly by fhe
evidence nrupery placea pefore me, when | came to determine ihe merits of
this case.

Regarding the further submission that Exhibits “CCITN 3" and "CCITM 4" wers
authored by persons interested at a time when this action was either pending or
anficipated, the evidence is before me {as contained in the Dalendant's reply
cffidavit of the 13'% of November 2004}, that both the Atlorney-General of the
Federalion and the Chairman of the Federal Inland Revenue Service are
members of the Claimant, | agree that judging, also, by the date on both letters,
they do appear fo bs “self-serving”. "I find, therefore. that they coniravene the
mrovisions of section 91(3} of the Evidence Act. And, indeed, lamalso _
parsuaded by the furiher argument thai they lack probative weight. | am so
persuaded because the advice or opinicn of some oiher organ of Slaie ona
law becomes of very liftle relevance in the face of a law suit that has since been
instituted to seek judicial interpretation of the meaning and effect of that same
law. For both reasons canvassed by defence Counsel, those olher exhibils will
1lso be disregarded by me.

Having disposed of these praliminary matters, | will now procesd ic consider the
- . zslance of the case - that is, the case on both sides.

in my humble view, the CIIN Act has, very deliberaiely, crealed, for the first fime,
@ profession out of iax practice. it came Info being so as to bring together undsr
wne body of professionals, those persons that it says are engagad as “tax
administrators and practitionsrs”. It cannot be doubied thal persons engaged
*s professionals in a particular field of endeavour, by vidue of baing such (that is,
being "professionals”) owe a very high fiduciary standard of care to those who
have entrusted them with assistance and advice on matters concerning that
field In which they practice. The law Imposes upon them such o duty of care that
makes them accountable fo their clients {fo whom they rendar professional
support for, or in expectation of, a reward). and for this reascon, the law makes
open fo these clients the avenue of a claim for redress, rocted in the aclionable



it is, in my view, necessary for the | v {o ensure thet all those engaged in fax
sractice come under the authority of the Instilule of laxafion if the infeniion of
that law {section 1{1) of the CITN Act) te snsure thal the fraining and/or

qualif ing requirements that have been vot by it is met, and thal the code of
cendest laid down by it is complied with, by all those engaged in lex practice.
Then vill thers be uniformity in the standard of practice of ihs faxalicn

profession, as | believe to be the intendment of the CITN Act, and indeed of any
profession properly so called. -

in so saying. il is very clear o me, from a reading of the plain, simgle and
unambiguous words of the Act, that by conferring on the Coungil of the Institule
of Taxaiion the power to determine ~nd/crinfluence the conlani of the
gualifying examinations for persons wishing to engage in {ax practice, and fo
otherwise delermine who is eligible for membership of the In:filule (see sections
10, 11 and 12 of the CITN Act). the CITN Act has, in effect, defined, by means of
decisions of the Council in thal regaerd, who is, and who is not, "o lax
adminisirator or practitioner”. In other wards, the issue as to who is a person
engagyed in the fax profession will not be found in any other law in force in
Nigeria or elsewhere, nor will it be left to the whims and caprices of any one
person or bedy of persons. It will be as defermined, defined and veiified by the
Council of the Institute of Taxation under and by virtue of the powers conferred
upon il by fhe CITN Act. This is the new arder of Things which did nol, hitherlo,
exist, as there was never, before the CITN Act, a taxation profession in Nigeria.

|, therefore, disagree with learned Council for the Defendant thai the lileral
inierpretation of the word: of the CITN Act would lead 1o iaking away the
“vested fights" of members of the Defendant who, by virue of being chartered
accountants, are hecessarily engaged in fax practice. In the first place, no such
vested righ... have been so defined in any law. | have, insfead, been inviled by
him to infer that they exist from a series of circumstances, and by implication, just
becav .2 charderad accounianis have knowledge of taxation matters and have
amployed that knowledge in their accounting practice.

In my humble view, “vested rights” must be rights that the staiuiz in question has
expressly and explicitly confered or bestowed upon a person, or which the
courts have pronounced upon to exist. Defence Counisel has admifted as much
when he argued, in his reply address of the 120 of Decembar 2004, thal “1the
word vested, covers properly and non property rights. It exlends to exisling
coniraciual and statulery rights". (The emphasis is mine) However, upon a
perusr ! of the statiites which the Defendant refies upon hers, |Hind no such

“expre:., categorical conferment of a vested right on accountants fo act as tax

professicri—i., and which conferment the CITN Act {as furiher argued by defence
Counsel} now purports to repeal.

Taling first, section 24(f) of the Constifution, the meaning ascribed fo the
requiremeni that every citizen “"declare his income honestly to appropriate and
k../ful agencies and pay his fax promptly™ is, in my view. far from the intention of
the drafismen. That interpreic.. - that has been given to i by learned Counsal
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ub-sechion. I cani ol be sald that
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for the dafence is not, at all, the purport ofihes
in plocing upon clfizens the duly yo clzclais heir Incoine ond po
Consfituyen has, thereby yvesjeding “COL ataciz the nott o
practics. With all dug respech it would b€ judicrous for me
24(f) of in= Constifution does not seek 0 confer rights o& any pro%ess‘-—.-
1o assist citirensin camying oul ¢ _legal obligotion imeC cad upon hem. Al that
does, rather, is {0 siate tha waighty obligation placed o™ cilizens of this cauntry
wiih faxabie income o pay snair taxes; i creqies 4 pach, if you like, paiween
Migerions ~nd their nafion -tafe that ihe formel will pay jrelrioxio the \atier. 43
rmore than that should be read info the cub-section. pcrii:u'.:;.'l,f when, asl
already ctated, there is no other express statemant of fhe law 10 e effect that
charered ccccunicnﬁs ars iobe engogeci by us Citizens whah we come to Ul
ihe obligafion imposed on us by s&ciion 24(f). W thers WEMS GnY such oihal

w, then jhat other statutory provision would be recc

SRpress statement afthe la
iogether with section 24y to creale @ vested right in charte

engage in iax praciice-

rad accountonis 1o

| have clso bsen refemred 10 sections 331 1@ 335, and 357 ana 358 of CAMA, ot
clause-£3 of its second cchedule- Again, My atfention has pesn Grawn o
sactions 12{2) and 1401) of the ICAN Act, and seciions 45 and 5514) ofthe
Companies tncorme Tax act. thave recd all ihese provisions ofihe law very
carefully, butl find thal none of them coniains any words 1o the gifect thal
chartered accountanis aré also fax adminisiraiors and/or 1a7 praciitioners- A
rightly argued by ihe Cicimant’s Counse!, they sa¥ nothing apout preparing & d
submitiinr o 1aX refurns. INETe is also not f them fo show that the applicaiicsn

nothing 1
of accouniing principtes and procedures will, or must includs ren dering agvics
on tax matiers.

nat ihe vested fighl et i oici s
afraid thatl cannot draw 3
with the definition ola
scripe of det
fner

As | stated earlier, the Defendant would prefer |
red from ihoss stafuiony provisions. tam
such inferenc® from provisions jhat have nothing 1o do
chartered accountant, and which were not made In order to ¢
the scorw of accouniancy work, especially I circumsiances Wi efe o
ersons (lawyers economisis, efc.) ars also able to engage in tax praciice in
order to fuliil reguirements of our different faws on saxalion. Those pret '
CAMA and the Companies income Tax Act are only — and ali - about GRS
placed on eompgonies by the law. They o€ not at all about ihe nafure gnd fhe
scope of work of accountants, 0o do they conferon accountunts Gny right

engage in 1ax praciice.

pe infer
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Rather fhan agres that the statutes referred to by defence Counsa! rprotel
vesied rghts [which have not been categoricaly confered of pastowe® T
ccccun%an‘ts by ihe law), all ihat tcaonsay is that chartered accouniaris ©
vidue of thefir knowledee of, and exposure in, thelr calling. are able o T35

persors 2 dischargs the dufies imposed upen them by s caid stciviss
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i o And if one looks agoin of section 14(1) of the ICAM Ac)

3 7 reference to taxation pinciples and procedures. | &

, inference in order fo consirus or interpi=t @ pisce of legislalion - the
3 T

-

what is more. | do not know of any aspect of the
: referred 1o any judicial pronouncement, which cais
P rfights on charfered azcountanis, under and by virlue of any of thoie "e
E laws" refered to by defence Counssl.

| share the view of tha Claimant's Counsel that the rule of construciion s 1o Tha
effect that whare a staiute freais @ matter in a g=neral manner, and anaih
statute freals it as o special concem, the special words of the latier statuts will
prevall over more gern=sral sfatutory provisions.

rpegarding the furiher contenticn that rule 17(4) of ihe Association of Mavwr 2
Accountants of Nigeria Rules, made under the Association of National
Accouniants of Nigeria Act, Cap. A2é of the Laws of 1hs Federafion of Nige
2004, describes a practising public national accountant as including anexm =1 in
/ taxation, 1 find that as those Rules are in the nature of subsidiary legislation, m=y
\f\ cannot be made fo cveride the words of a principal snactment such s ine
CiTM Act. Indeed, the law is frite that where fhere is a conflict belwesn o supensr
~ 1} enaciment and an infarlar one, the words of [he inlerior enaciment must be
declared null and vold to the extent of their inconsislency with the superior v,
In such circurrstancas, i matters not which came first in fima.

L ER— Conirary to tne defence position, it is my respeciful view that {he issue of Ihe
L. CiTN Aci dastroying some vested right does not even arise at all, so thal
Counssl's argumenis on ihe issue of "vesied righis" cannot hold sway, Retl
. than abolish the abllity of the Defendant’s memibers 1o give advice on lascnal
‘ matiers, the Act, by making them fit and proper petons 1o join the new
profession after they must have rad, “immedialely belore the commencs™as
of the Act, ... notf less than one year's practical experience in accounfing”,
actucly recognises their background fraining and exposure in that regard, And
so, oiter satisfying this minimal condition for membership of ihe Clgimanti—a

condition which, | believe, would give the maijerity of the Defendant's member:
) the right of automaiic membership of the Claimant —ihose said members of ih=

Defendant can continue with their tox procfice.

| Lelieve that it is very open to the law makers (as they have done) to determin:
the cotegory of persons thal can engage in fax practice, having vpgraded &

r.actice fo the status of a profession. This, they have done, by providing 7 <
<u~h tax administrators and practitioners to be thote who have beenregizi= s
by the Claimani. As | siaied earlier, they have conferred upon the Claiman: -
authority to determine the level of qualification and standard of krnowlsdgs of

those persens "who are enditled ... to be enrolled as f=llows, associate mem.« 3
graduate members and student members” of the Claimant. $e=, again, sewicn
8(2) of the CITN Act, and also, ifs section 10. In other words, the law has given
the Claimant the prerogative of determining who is, cnd whois not, engagsa 7
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fne new Profession, pa ambiguity wi ariss in S5uch circur‘.“.;.‘ances. Gsifis the
Claimani that i fully “in Chorga® (o the Provisions Of the g ~)on jhe issus of
defining ang defermining @ Member of the faxation Profassion.

The Issus of SCme monopc'r}-‘ of the tax prof'es_sz';n doag nof arise in Such
circun'ss'fonc:es, 9s any such “mcnapofy" 570 Ba Enjoyad /2l thos

Members of the Defendanf. MEMbers of the Associcrraon of Mg

e ﬁncmo"ng

) wha
Qve mst the Criteria fajq Sown 1915 in & neyw,
Creqates - pro{essiono.' fiels ¢ BEN toy Sievale jqy
Praciice 1o ihe statye of a pref, done o Mesa
the Slandards of g Profession, arg “Ary duty of
Care of jhai Professiopg) o his cliends € in the Mianner "2quireq b,

3 i
hat law,

Way his may be, Use sush “uppmg" of landareye lhe e :c:.memen? of
he Suality of Service of those Practising in Q lar fiajq of ¢ Seavoyr by
Ui, thes field into o Profession ~Canonly pe '€ Commion Good. The fey
does nof, ©7 Course, cp, sider the interests of egory o‘n‘e’*nbers of the
Society io the exclusian ftha in?eresfs oi qlf Others, 13 Would, ro: €. congjg sra
Miys roaciar spec#mm-so»iha-u : si ‘Cliarg, o 185t cire Caierg
; LRy,

OF. As fhe Sreat jurst, Jeremy Benfham prop, ith ke Uf‘!(fc;nu. ' Pringipje of
fow laws qre made {a SNsure "k Cst gond maost NUmber o Peopjan,
It is for ihis reason glso that | 4o not thing that the Ssue of the CUriaiimens of ihe

ef@ndcnf’s m ' onsﬁfufroncrl right 4 of O%sociation Proper,
Qrises, SSpecially when it s "CMembereg that ane's fundcm&nfc} fghts may ba

Curiailed in o manner Pemifteqy by law. in Sfyevent it i at the &lechion of Ihes
Sfendani's Members {4 join the Claiman;, whilst th i nght o femain gg

pror'essions.
9Ccountgn

EDdrate organi the Ciq;

Protert gng grow their areqg of SPecialty| Thad, iy itself js | ey
that fqx Practice can bea isClotes from GCOum:rmcy. and he «

fis Owi,

'shouig also EXPIGin that When the CiTN Adlin jis secticn |
~Erson being "entilage o be registerey s Member
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c=rigin categories of persons {as defined in the ACT) cug! i propery 1o be

admitied t«  -zmbership by the Councll of the Instiiuie. Whal it does, then, Is 1o
ci=ate an actionable wrong if such £ rsons arc denied memicarship for no just
~=~ 1,2, The i=ne of eligibility for, or entiflemeni fo, memibzer:hip
not amount to a back-handed recagniiion by the Act cf 1hs

io, therefore, does
fed rights” of

the Defe want's membars, os argued by deferice Counsel Ho 7. il prolects
i rights of all those who Tulliil the laid-down criteric (ar il thes il include

b ¢

charered cocountanis) ic be regisiered os members. i s ihoe rights, | dare say,
as now defined and confered by section 10 thal may propeily be ienmed
“vesied rights”. This is the new order that the CITN Act has come fo creais, and
ich new scheme of things must be decepied by oll, and gven due
recognition by the courts. :

| cgain ~io not agree with defence Counsel thai because the Defendant has
cdeguaie means of ersuring ihat its ewn rules, regulafions and disciplinary
procedures will apply to any of iis members that chooses 1o engage in tax
practice, then therefore, there is no need for those members 10 ba madea to join
ine Claimant. In the first place, the CITN Act has creaied a clzar disfinctien
w;prcfession and the taxation profestion. If the Coundll
of ihe Inshiuie of jaxation is 1o have overall superintendzance of, and proper
control over, all those who practice this newly created profession, as is the
intendment of the Act, ihen it would, au contraire, lead 1o an absurdily, and fo
canfusion. to have other bodies enforcing thelr own different rules and
regulations, and disciplinary procedures, over them. The inlended control that
the Claimant has been given by law will be of noreal use and effect, asils
authority would be weak, and in its place will arise @ Tower of Babel, with
diffierent governing councils specking in different fongues on the sams
profession. That, | dare say, would not be in tandem with the intenfion of the law
makers. os distilled from the clear, simple words of the CIiN Act, by which they
{the law makers) gave to the Claimant, the sele authority o regulaie and
control tax practice “in oll iis ramifications” {and here, | use the werd
“ramifications” advisedly), and o enforce discipline amongst 1oz edministralors
‘rid practifioners.

indead, and locking at the lelier received from the Charlered ingliluiz of
Taxation of the United Kingdom (exhibited with one Clubunmi Sawands's
afigavit in support of the Counter-Claim, and thereon marked v§2"), | find that
whilst conferring a “Recognised Status” upon charfered cccounianis engaged
in tax practice, the Chartered Institute of Taxation of the United Kingdom also
siates, in Clause 44.14 of its "Schedule of Regulations for the Use of the
Designatory Title ‘Chartered Tax Advisers' by Firms and Companies”, that:

The institute's disciplinary rules shall anply to complaints against
partners and directors in the tax practice who are naf members
of the Institute as if applies to complaints against membars ...

(The erzhases are mineg)

(7
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- Tnis, in my cpinion, only stands to reason. \f & persen isioengageina profession
winenisr = by that profession’s own ~oce of conducl, he or she rmust be subisci
; io the disciplinary rules of the prefessional body in question, if th2 standard of
4 care : .. is demanded of all those practicing in that profession s 10 bs met.

, Using another anclogy. ihe legal professionis a divided cne In England anc

gi Wales. And so, whilst beth solicitors and barmisters hove ihe same bosic

=, background i law, by choosing fo veer into those separaie rouies, Ihe solicitor

1 3 will be governed by The rules, regulations and disciplinary procedurss of The Law
Sociaty, whilst the barrisier will be under the watchful eyes of the paricular Inr: of

= Court to which he or she helono | aswell asThe Genera! Council of ihe Bar.

i There is no ct.rdity, and there i no confusion — and fhis is 5o, notwithstanding

the fact that Solicitors now have the righi of audience in the smalier couris, Nov is

there a duplicaficn or merger. because, in the English context, solicilors’ wors

and adyocacy remain -enaraie areas of practice. .

205 But this, anyway, is nol o case of some "divided" profession. Ag | stated alreacy,

the CITN Act, by making i mandatory for cccouniants engaged in tax praciice

io register with it, has not prevented those same accountanis from conlinuing

ik with their praciice in accountancy. The Act makes provision for the Council &

the Instliute of Taxation o define what omounts to iax practice {or who Is, and

4 who is not, a tax adminisirator or praciitioner) sa thaf thers will be no ambiguity
or absurdily in defermining when a personacis as d jax practilicner (for the
purpase of ceming under the Claimant), and when hs of she gctsas Q
chariered accountant, in which case, the prafessional rules of the Defendant wil

s be applisd.

There has also been a difference of opinion between the parties as fo whether
not the Claimant can circulate its membership list 10 the varous tax offizes. in Y
opinicn, it can do so, even though it has nol been expres:iy confered with ihe
power to do so. It can do so because the circulation of the listis necassanty
incidental o the power givenicii fo regulate and conirol ihe taxalion profession
in all its ramifications”.

| have mods if plain. in this judgment, that | have followad the lieral rule of
consiruction. The law snjoins that 1 doso— unless such a siep would lead to
absurdity. Indeed, the law makes it clear ihat ihe Literal Rule s the prefered
option, so that the other rules of construction (the Golden Rule or the Mischist
kule) will only ever come to be applied as rare exceptions fo the general trenc
This anly makes sense, as the Literal Rule ensures certainty — and there musT b=

. certainty in the law and in what it says if we are fo prevent people from choswrs
to interpret laws in the way that if sults them. thus leading 1o a break down of Iz
and order, and, in the end, anarchy.

b | do not see that there will be any ambiguily of absurdily in applying the Liers
gule here, and for that reason. | am of the @piion that it is the only canon of
construction that is open to my consideraticn, judging from the slatules in ksue in
this case.

[ S
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whai is mare, by adopiing the Literal Rule, the law also enjcins that 1 do not
gy < previous state of the law. This | {hink again miakes sense it laws are
pe «, 1amic in order to meét with the challengss of a fast-changing socisty,
cspeciolly in these present fimes when the world has more o \ess collapsed inic
one ¢ g "Global Village".

Ltk e

Attorney- encral of Ekill igiz & Ors. [200‘2} 2 NWLR (FT. 751) 474, 512,

renelGl Ol Ehil e =

As was held by the Supreme Court in Victor Adegoke Ad ~wumi & apor. v Ihe

in cases of statutory construction the court's authority is imited.
Where the stafutory language and legislative irfent are clear
and plain, the judicial inquiry terminates there. Undar our
jurisprudence. the presumpfion is that ill-considered or unwise
legisiation will be corected thro ugh [thel democralic process A
court is not permitted 10 distort a stafute’s mecning in order to
make i conform with the Judge's own view of sound social
policy.

see also the more recent ccse of hze aermard Chighu v Jonimas (Higera!
Limited & ANOL. [2006] 7 NWLR (Pt. 984) 189, 210.

| cannot but and by gquoting the words of Lord Diplock in the case of Dupcd
Sieels Limited v SIS 2 Ors, 19801 1 WLR 142, 157, as refered to me BY the
Claimant's Counsel, as they are so apl. His Lordship stated as follows:

my Lords, at a fime when more and more cases involve the
application of legisiation which gives effect fo policies that are
the subject of bitfer public and parfiamentary controversy, It
cannot be foo sirongly emphasised thot the Brifish Consfitution,
though largely unwritten, is firmly based upon ihe separatfion of
powers; parliament makes the laws, the judiciary inferpret them.
Wwhen Parfiameani legislates fo remedy what the majority of s
members at the time perceive 10 be q defector a lacund in the
existing law (wheher it be the written law enacted by exisfiing
statutes or the unwritten commen law as it has been expoe unded
py the judges in decided cases}, the role of the judiciary is
confined fo ascerigining from the words fhat Parliament Nas
approved-as expressing ifs :tention what thaf infenfion was,
ond to giving effect to it. Where The mecning of the statutory
words is plain and unambiguous, it is not for the judges o invent
fancied ambiguifies as an excuse for failing o give effect 10 fis
plain meaning because they themselves consider that the
consequUENCES of doing so would be inexpedient, or even unjust
or immoral. In confroversial matters such as a’'e involved in
industrial relations there is room for differences of opinion as 10
what is expedient, what is just and what is morally justifiatie.
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Ui.eo. our constitution it is Fadiament'sopir®  anilco= n atizrs
i+~ coramount
{The emphasis is mine)

The very same principles of jaw apply here in MNigeria.,

in the final anclysis, the main action herein succeeds, whilst the CounterClaim
fails. |, therefore, hereby pronounce as follows:

l. 2 "TTLARATION 1S MADE that taxation Is legally recoanised in Higerla as a
proression separcte and distinet from fhe accouniancy prof-s.icn,
L
. A NECLARATION IS M &DE that the Claimant is veuled oih ower fo
fw_.wale and conhol the praciice oftaxalion In aff i, fammicgdons to e
exclusion ef the Defendant and any other profession ) body o Institule I
Nigzria.

. A DECLARATION IS MADE thal # Is legal for any merter of ihe Defendar-
who is not @ member of the Clalmant fo practize, or bolg hivizclf oul as

pruclicing, as a fox adminisirator or tox prachilions: jes, or in expecialion
of, areward in Nigerla.

Impede the Clalmani's efioris to regulate fax pracii- o

IV, A DEC' "RATION IS MADE that it Is enlawlul Tor the Defendant to foresicll or

V. AN ORDER OF PERPETUAL INJUMCTION IS MADE restioliing membe . of the
Defendant who are not members of the Clafmant bora Fructicing,
represenfing, or helding themselves out as tax dinisretos of
practilioners in viclation of the Charlered Inshiivle of Turation of Higaila
fict No. 76 of 1992, Cap. C10 of fhie Laws of tha Fed_1alion of I3 jerda 2054,

VL. Thz Counter-Claim, on iis part, slands dismissecl,

This is the judgment of the Court.

{ —
| Fl ;]:" Simei
LATECIA ABISOLA OKUNNY
JUDGE
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