
E\T TIffi TEDERAI, IIIGH COURT ITTGEITIA

U{. TIW LA.GO$". UPICIAI' DNTSION
EOL.DEN AT LAGOS

ON TUE$PAY-T}Tfi 21T DAY OE MAYI2Ol? BEFORE"T}.M
EAN$.URABI-E [U"$TICE A O.FAJI

rUDGE

surT N(). FHC /L /CS/1480/18
TWEEN:

CT{IEF AFOLABI IGB,{RO OLA
ATHAII ADEMOLA OGUNSESAN
DEACON T. J ISHOLA
MR, GBENGA AFOLABI
MR. BIODIIN ADEDEJI
:FOR THEMSELYES AND ON BEHALF OF LICBNSED
AND CONCERNED MEMBER$ OF INSTITUTE OF

CIIARTERED ACCOLINTANTS OF NTGEnIA) ---

AND

PLAINTIFFS

FEDERAL INLAND REYENUE SERYICES GIRS)
CHARTERED INSTITUTE OF TAXATION OF
NIGERIA (CITN)
CHIEF CYRIL IKEMEFIINA EDE
MR. MARI( ANTHONY DIKE
MR. ADEFISAYO AWOGBADE
(FOB THEMSELYES AND ON BEHALF OF LICENSED
ANN CONCERNBD MEMBERS C}F INSTITUTE OF

CI{ARTERED INSTITUTE OF TAXATION OF I+IGERIA) DEFENDANTS

,IUpGMENI
e Plaintiffs commenced this suit by way of an Originatrng Summons dated
n ,1uy of September, 2018 but filed on 1t'h day of September,2018. On
/2/19, the Plaintiffs filed an Amended Originating Summons which was

:merl properly filed anct served on 7 /3/ 19 having not been objected to by the
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[}E,l,,rldants. The saicl r\rnentlecl Orlginating Surttnons seelrs the

rJr1,'rir:i.nation of thc fbllor,..'il-e.q questious and reliefs:

t. r& l'rether by virtue cf cou:hit:e'cl provisions of S.55 6(a) & (b) Cornpanies

$6come Tax Act, CAI}.CZI, [.,aws of THE Feelerntion of Nigeria, 2fi$4

q.;i$ arnended by ttrre Cnmrpanies Income Tax (Amentlmeut) Act, 2007; S.

liq,I) of Federal trnlautl f,Tevenue Service (Estahlishment Act) 2007; Tax

.'\,tnrinistration (Self-Assrssment) Itegrrtation 201I; Ss. l, 14 (lxb) & (c)

,txatl 20 (3) of the Insfi{E}fr of Chartered Accountanfs of Nigeria Act; Ss.

lit-335, 337-338 and Irern ^53 Schedule Z of the Companies and Allied
1\'$ntters Act anfl S. 24{{1 of the Wgq Constifution of the Federal Republic

**' Nigeria (as amendrd) the Plaintiffs are not qualified to practice,

,irlrninister, hold themrt.:lvrs oirt, be consult.ed and file ta.x returns as Tax

,,\iienfs,/Practitioners in Nigeria without being members of the 2ttd

L refendant as a c-onditir'l'r precedent.

r,\,'hether the Terms ct' Scttlement purportedly filed in an Appeal to the

llupreme Court of l'.Tigcrta in Suit No: SC/4q2/2013 Between:

HT"{STITUTE OF CIIARTERED ACCOUNTANTS OF MGERIA

{}cAr\) \r. cHARTHT{nn INSTITUTE OF TAXATION OF NIGERIA

4r-'ITN) on the 16th c1ir"o. of Ferbn-rary 2015 at the Registry of the Supreme

r. rur.t ancl w.hi.ch iq ntr in the Court's file and pronollnced upOn try any

ir inel of the Justices r.{ thc Srrpreme Court can be said to have a life c,f a

iiidgrnent of the Suprenic Cr--:urt so as to be actecl upon by anybody anel any

,i:iency of the Federal {,.iovernment of Nigeria.

\:\rhether the unsignu.,l \4emoranclum of Understanding translated into

I'erms of Settlement purporteilly fiIed in Suit No: SC/492/2013 Between:

}J\STITUTE OF CIIART}IRED ACCOUNTANTS OF NIGERIA

{$cAN) Y. C}IARTnI{ED I}'ISTITUTH OF TAXATION OF MGERI-A

{{";ITN) is not a merr process of intent rnhich cannot be considered tr:

yi,rprc3sent the rights nnil linbilties of the parties concerned when the enlit:e

Ilrrit known and rr:fl*n"r:d to in Suit No. SCl492/2013 had heen sfrttck out

f ithout the formal aclrtption ancl pronouncement ,:f the Apex Court on the

:;,rid proposed terms of':rettlement fited on the 16'i' ctay of Febnrary 2015"
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4" \,\'iiether the iudgment of'ttie Court of Aprpeal, Lagos Division delivereil on

{ir,. 15'h day of, Februeri 2013 in Suit No: CL,/L/ 6n/A7 Between:

}T$"[{TUTE O}T CHA E{TERED ACCOLINTANTS OF NIGER.IA
(q{ AN) V. CI{AI{TEI{F:I-] mlsT'ITUTE OF TAXATION OF NIGERIA

{'l-l{'TN) and whir:h hns nct lteen upl-ttrned by t"h,: Ape>l Court is not

l;*l:5is6ing, enforcc.ihle nl:i'! tn he okre'7eil by everY citizen and ageltcies

',' liir.in the territot:iel sparu" ,.:i Fccler;11 Republic of lJlgeria"

I

5. ii, irether the letter clate:rl 23"1 elay of April 2018 rvritten by the office of the

l:i.i;:cutive Chairman ct' Fcderal Inlancl Ilevenue Services (FIRS) w'ith

$ir:trbreuce No: FIRS/E,(-],'h'fISC/S435/lB/57 and signed by Tunde Fowler

lri hvour gf Chartered {ll:rtiLute of Tnx;rtiott ol'Nigclia can he said to have

ri..rse{l thrclugh thc proi'i'sstts of r*-re ditrigence and rnhether it is superir:r to

tX:, csmbiled prrx,isiorr,, o{'S" 55 (6Xa) & (b) of Cornpanies Incorne Tax

A,.r; S. 5(2) of Federal {crlarrd Reveuue Service (Establishment Act) 2AO7;

'I'*x Administration (Srtrf-Assessmeut) Regulation 2011; Ss. 1, 14(lXtr) &

(,. ianctr 20(3) of the ins:lii.rL* of Chartered Accountatrts <lf Nigena Ar:t; Ss.

].q{-315 i37-338 and rrem 53 Schedule 2 of the Companies ancl Allied
- ,, Jt,r) ra

h,{.rt[ers Act and S. 2,,1(ii of the 1999 Constitution of the Federal Repuhlic of

i'-l iqeria (as amended).

If'th,. :1ns\ .er to tlre al'iovc {:11.r{:stions are in the affirmative, the Applicanls shatr]

seci. iiie orCer of this I{onr iuuihle Court granting the firllowing r:elie fl;:

l. ,,\ DF.CLARATION oj.{}rrs llmotrrable Coult that the Plaintif}s are parts

Lri'the agtfiolizerl 1ax practritiorrersr'agents/consrtltants that are statutr,rrily

ii,,{lgnized inNigeria im th,:1ight of the cornbined provisions af S. 55 (6)(a)

,-t (b) of Cornpanies Ine.:ome Tax Act; S. 5(2) of Federal [nland Ret'entte

S+: rvice (Establishment Act) 200 7 i T ax Atlmiuistration (Self-Assessment)

tti"gllariol 2011; ss, 1. l,Xilxb) & (c) and 20(3) of the Institute of
('Irartered Accountants ofl ]'Iigeria Act; Ss. 331-335, 337-338 anctr item 53

lji..heciule 2 of the Cnrnpanies and A1lied lv{atters Act and S" 24(fr of the

l,,i)9 Constitution of tlir,: Fr"cler;tl Repuhlic of Nigeria (as amended)"

Z" ,i\ DtrCLARATION of'this l{onour;rble Court th;rt lhe Plaintifts, nten:bers

uri the 2"d t)efentlapt al"ld other memhers of r:rther professional bodies
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rit,:iut,:r"ily recognizec[ tr-o he tax practitioners,/ager.ts/consultants al'e all

,,i1ilject to the direetirres, nrlrs and regulation; propelly so made, by the Tax

.i'\!;ttority in Nigeria as rrpr*sented in this instance b1r the 1't f)efenrlant.

3" ,\ DFICL,ARATICN that rh* purporfecl Terms of Setttenrent dated l2'1' clay

s-{'February 2015 madq:1.r3r parties but which was not filed in Suit No:

i.\I 
,i 492/2013 BerTI,**:IT: INSTITIJTE OF CIIARTERED

/\{.,.COLI}{TA TT'S r (I}"i NIGERIA (ICAN) V. C}IARTEI{EI)
tI"iSTITUTE OF TAXA.'ITOI$ OF MGHRIA (CIT'N) and rvhich has not

Iiu,,.n" florma.lly adopted,rild pronouuced upon try the Sttpretne Coult before

ri;r: sriit \A,AS evetrtually r"llsrnissed is inchoate, nrlt bincling, ttneuforceable

;ur,J of no ]roment on pitl'tir:s cr:ncerned.

4. A DECI-,,\RATION tli;rf the .iuclgment of the Cortrt of Appezrl, Lagos

Iirvision cleliverecl on the 15'h ctray of Febrr-rary }An in Suit No:

T:,\/L/673/07 BCtrVCCrr: INSTITUTE OF CHARTEREI)

.,\ccouf{TA1\TS r}F NIGERIA (ICAN) Y. C}IARTERED

f h]STITUTE OF'TAX,{TTON OF NIGERIA (CITN) and which has not

lii:,.rn r.rptlrrned by the Apex Court is still sr"rbsisting, enfi:rceahle and binding

r,t, ali pafiies concerner{"

5. ..\ DECLARATT\,'E {"}RI}HR OF TIIIS HOI\OURABI,E COI.IRT thAt

ilr,: Plaintiffs herein rnhr: rverr: not parties to Suit No: M/416/2005 and

:r.g.,peal I.{o: CA/L,/613ifr7 are qualified to administer, practice and hold

tir,:mselves otrt as tir.x practitioners in Nigeria by virfue of comtrined

l,rlvisions of S. 55 (6X;r) -k (b) of Companies Income Tax Act, CAP. CZl,
I.;rws of the Feflcratipn of Nigeria, 200,{ (as amended by the Companies

Igrcome Tax (Arnerrdurent) Act, 20il7i S. 5(2) of Ferleral Inlanrl Revenue

Sr.6,,ice (Establishmenf Act) 2007; Tax Administraticln (SelGAssessment)

t{*,:gulation 2011.

6. Ar\ ORDER OF TI-ilS HONOLIRABLE COI"IRT setting aside the letter

il:ifed 23'd day of April 2018 rvritten by the office of the E,.xecutive Chairman

r...l Feclerai Inlanci R.evenne Services wrth Refi:rence No:

fiRS/EI,C/MISC/5435,,'18/51 atrd signed by Tr;trde Fowler as Lreing

irri:onsistent with S. 11(a) & (b) of Federal In{and Revenue Service

0E[T|HE0 TnUE 00ffi
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I
{Er..tablishmelt Act) ?{}fi?; Tax Athninistration (Self-Assessment)

trt*Eglation 2011 ancl A:i iltr rrttr::r viol,rtion of the cornhineci provisions of S.

S:; {6Xa) & (b) ol' Compnmies luconee Tax Act, CAI}. C21, T.aws of the

trirdcration of Nigeria, 2CI{},4 (as amended by the Ca'mplrnies Inconre Tax

(,\rnendment) Act, 2007.

7 . i\ p^i ORDER oF PF:I1FHTLiAL INTUNCTION rerstraining tlre 1st

t lr,li:ndant from implenlu'lrting the content of the le[ter clated 23"1 daY of

Al-r.il Z01g to forrnally ai-i*pt antl recognize the seal cf,the 2"d t)efendant as

tl-t,:, oniy plofessir-rnal seiiX nn the tax returns form irL Nigena from ttrre 2"d

c1;r.,, s1'January 2019 to 1trlr:: exclusion and from delisting the Plaintiffs from

x*tradristering, pracricir*q and hokli*g themselves clllt as tax practitioners

im l{igeria.

A rdr, ilar;lgraph Affiilavit c1,'pcseel to by the 1" Plaintiff wittr exliihits attar:hed

and,r Written Address hl,-i1 tr1/9/18 along with the Criginating Strtnmons

wet{.' ,:clopted in sttpport of ihe Amendeci Originating Surnmons'

plait:!rtts' Coi,rnsel formul,ited the follorning issues fcrr determination in his

Wrrttr'n Acldtess to r,vit:

l. "\\rhether hy virtu* of cornbined plovisions of S'55 6(a) & (b)

companies Income 'Tar Act, CAP .C21, Laws of THE Federation of

Nigeria, 20A4 (as arneneled by the Comlranies Income Tax

{Amendment) Act, },007; S. 5(2) of Federal Irrland Revenue Service

(Esrablishmenr Act! ?f)fl7; Ss. 1, 14 (1)(1r) & t.c) and 20 (3) of the

lnstitute of Charl*r'*d Aceountants of Nigerin Act; Ss. 331-335, 337-

,tl3g and item 5j Selrcdule 2 of the Companies and Allied hl[at'ters Act

*n6 S. Z4(f) of thr laqg Constitution of the Federal Reputrlic of

Nigeria (as amenr!*d) the Plaintiffs are nt:t qualified to pt"actice,

adrninister, holrl thr:mselyes out, he consulted ancl file tax refurns as Tax

Agents/Pt'actitioners in Nigeria rn ithout being members of the 2"d

Defendant as a conrlition prt:cedettt."

'i Whether the Tern-rs o{'Scttl:ment purportedly {itccl in an Appeal to the

Srrpreme Court o1' Nigcria in Suit No: S,C/49212013 Between:

sl
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I
INSTITUTE OF CT{ATTTEITED ACCOUNTANTS OF NIGERIA

GCAN) V. CT{ARTHRIID INSTITU'rE, CIF TAXATION OF

NIGERIA (CfTN) rti thr l6'1' day ol'Fetrrui.lry 201li at the Registry of
the Supreme Court ar:r{ which is not in the Conrt's file ancl protronnced

Llpon I-ry any panel i-rl' ll"ee Justices of the Suprerne Court can be said to

h;ive a life r:1'a jlldgil-ltrrlf of the Sr-rpreme Court sc, flS to he acted upan try

an-vboCy and any aili'nr'1i of't"he Fr--cleratr Gcrvernmrnl. of l.Iigerra.

I

Whether the unsig,rrr'i1 fuIernoratrdum of l-Inderstancling transiaterl into

Tcrms of Settlernr:nx purl:ortedly filed in Suit No: SC/492/2tll3
BCTWCCTT: INSTIT{-} E OF C}IARTERED ACCOTINTANTS OF

NTGERIA GCAN) bI" CI{ARTERED INSTITUTE OF TAXATION
OF MGERL{ (CIT-'hI} is not a mere process of intent which cantrot be

colsictrcrecl to represi'nf the r:ights and liatrilitjes c,f the parties concerned

rvlren the entire Sr-rrl kr:o.'r,r-r and referrecl to in lluit hTr:: SC/492/2413

had been strtrclq out ,',,i{hc;ut the fbrmal adoption and pronouncement of
the Apex Court on tlie saicl proposect ferms of setl-ler:nerit filecl on the 16rl'

day of Felrmary 20t':.

S'hether the judgrn+.nt of the Court of Appeal. Lagos Division eleilvcred

on the 15'h day of !:,-1,nrarr 2013 in Suit1\{o; CA/L,/673/07 Between:

I}.ISTITUTE OF I"]I]ARTERED ACCOLTNTANTS OF MGERIA

OCAN) Y. CFI;\RTERHD INSTITUTE OF TAXATION OF

I\IGERIA (CfTN) ar"rd rvhich has not heen uptrtrned by the Apex Court

is not subsisling, l:nfi:t"cea1:te and to be obeyed by every cirizerr and

agencics within thr: rcri:iforial spacc'of Federal Reputrlic of I'{igeria"

Whetl1er the lett-er iJ;rtrd 23'd clay ol'April 2018 rnrittcn try the office of
the Executive Chairrnnrr of'Federal Inland Revenue Services (trlRs) rvith

Reference No: FIjlS,rilC,oN,IISC/5435 /18157 and signed by Tunde

Fr;u,ler in favour c{' Ctrartered institute of Taration of Nigeria can he

saicl to have passrcl {hrorrgl: the processes of dr"re ililigence and whethcr it

is superior to thc i:orri1-;ined provisions of S. 55 (6Xa) & (b) of Companies

Income Tax AcI; S. 5(2) clf Federal Inl;lncl Revetrne Service

(Esta.blishment Ai:t) ?007; Ss. l, 14(1Xh) & (c) and 20(3) of the Institute

of Clrartereci Acrormtnnts of Nigeria Act; Ss.331-335, 337 338 and item

Iri

,1
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lI
53 Scheclule 2 otr'tixr {-Iixlrpnnies and Allied I\4atters Act and S. 2"1(f) *f
Lhe 1999 Consti{utiorr ,,illrr'Fc,-leral Itepuhiic olFlip,eria (as anrendcd).

C{.1r.!}l:icl submitterl iruitl-l r{:si}ret tq: issrie one that bofir Insfitute of Chartered

Act rr,]fit,lnfs of Nigeria ilt"li\l-{} and Charterecl Tnstitute of Taxation of'Nigeria
(Ct i'i'.t) are not Tax Authrvif ri:s e:r Tax Fractilioners in ldigeria; rather they are

Insrilrtes created by di1.1er'*:r^'t Statutes rnith their respective ohjectives. The

m*lq important pa t of t/rrir i*rjecl.ives is to regulate strictly their memhers atrd

prril,lde for matters connc'i'iclil therernrith. The ans',\,etr'as to who is a Tax

A61r"t:llPractitioner/Cr:nsult:lnt in rel;rtion to titx regime in Nigeria can only be

four-iri in varions stafiltory 1;,trnrs.

trt wr:,r in line rvith Section ):-i{f} aJ'the 1999 Constitrrticn of tlte Federal Reltuhlic of
lligrir.;'*r ancl the need not t,; flr-iut tire 1aw that it trecanl* necessary to hring in
prc[r'::sicnals tike auclittrri ;iircoirntanis rvho a]"e financial experts to help

inc'lr-,,rilnais and organizati'rns to audit their financia.l statements so as to be

al"rli: io cleclare their inci,ixrr: honestly as required h.1 law. The respcctive

definrtrion of 'audit', 'tax rr: {urns and tax aurlit' and 'an acconntant' by Black's

l.a.r []ictionary, (Eighth Tlriirion) were reproduced hy counsel to sltpport the

f;lr:r l!eat it is only the Aurli{crs and Accountar:ts that are ailowectr to carry out

tax .lrrdi[ and keep accounting records. Counsel fttrther referred the court to
Set'tinvr 19 of the [nterpwttrtion Section af Institute of Chartered Arcountants of
f:{igrrta Act, Clap III LFI\ ?ilA4, Se$ions 3311332,333,334,335,337 sncl item 53

schu.riule 2 af tfue Coruponies **o{ Allied M*tters Act ta fi.rrther"truffress the point.

Frnr"ri tlre u,ordings of" 5os'viawr 55(6)(o) & (1,) af Cotnparuies Inconre Tox Act, Cap.

CTf , d,n+vs of the Ftder*tioil rr.f Nigeria, 2004 (as crruended hy the ComTrrwies

Inc*wrt Tax (Amendment) ,At.:t, )5l.67, it is the prerogative of every company to

deslrlnnte, appoint, choosr:, f;ngage and elect a representative of its choice rn4ro

sh;rii ilnswer every query relating to tax matters of the cornpany. Where the

\r/*i'ilings of an enact'mrnl, are clear and rtnambigunus, it should he given

orrtrin:.rry meaning" See OLATL|'I{DE VS. OBAtrEMI AWOLOW'O

f,I\irt'E'ftSITY (1995) 4 S.C" 9l; {D/ION BANK OF I{IGERIA-t/5. OZIGI (1994)

J ;V]'{ZR (Pt. 333) .385. The person so designated by the company shal1 he

appi'r,verl by the Feder;rtr [nlnnd Revenue Service (the Service)"

CINTHEDTftUECOffi
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Thr, irroceclures on how a {.axpa.rrer could file his ta:l returns are stateql in t
.$er:rirs/r flil) & (2) af the Fr*{*r*{ {nlsnd Reventre Servire {Hstublishruent) Act 2$(}7

as tr ,il*ws:

{i I A taxpayer mttst f'rlr refr"rrns rtnder the Si:1f-"{ssessment Regime in

person or engage ftrrr.: srrvices of accreclited agents to fitre returns on his

hehalf.
(,ll For an agent to c;rrry out ttrre senrices requirecl nnder this Regtllation,

the agent must{:c futrly certifiecl by any cne of ihe under listed hcdies,

that is.-
1;r i The Associatign r.rf National Acccluntants of Nigeria

ifut The Chartered Instrilute of 'Iaxation of Nigeria: and

{i:i The Institute of Cliarfere*] Accnuntants of Nigcria.

Thi: raiC agent must have .t:ren certified hy one of the mentioned bodies and

mllrt have the accompanying seals of such hocly. The Plain{iffs herein rn'ho are

cel.filleel prof,essional mer:lL.ers of Institute of Ctrartered Accoutrtants of

Nig;::l'ia are among tax agi-nts tl-lat couJd fiie tax refltrns having been certified

h-v ti.lr:ir own Institute"

trtu,q.,uld notbe out of pla<-t: to situate the Plaintiffs and members of Chartered

Inr:1iirrte of Taxation of l.ligeria in the light of varlr:t-ts judgments alrea'dy

allurn":d to in this matter. T'he judgment delivered in Sr.rit ]'[o" MI4]6/AS w'as a

sul,"ii:ct r:f Appeal in Appq:aX Nt:. CA/L/673/07 where the Appellate Court

sprr=iiically set asicle reliefrr 3 anctr 5 nn grounds of non-joinder, fair hearing and

juri:,i liction

Thr lrlaintiffs were not parties to Suit No. M/476105 which was hefore the

I-a5r6: State Hlgh Court and cannot ire bound by the jurlgment therefiom' The

imp{ication of setting asiile a jr"rdgment is that the said judgtnent becomes

ilr['f,.,ctive and nuga.tory t]rat nothing can cnre it" The pa.rties are to return or

revcrf to the position of rhings prior to the judgrnent" See,ItrRAHIM I/5.

O,r{.}&IfE' Q0t2) 3I{WLN {Pt. 128r,) p*se 108.

ln rlr*: instant case, nothing rnas cletermined in Sr;it No. Mi476/A5 against the

mrr"nhers of the Insdnrte erf Chartered Accountants of Nigeria, the Plaintiff

Rrlrrfb 1, 2 and 4 rnere nr:t set asicle in the juelgment ancl do not affect the

Flnri:ilffs, Instifute of Chartcred Accountants of Nigeria. It is the laiv that a

I
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j,,l,.iriit:ent ohtarnecl on mel'i{: s:nnnot be set a:;icle by a coutt t0rver to it in fhe

-i6dr,.:lal iaclder or of concrtrrrnt ji.lriscliction even if there is a mistake or errar of

trarr,' ::iee .IBft;{ HIM }1 GI{'id,V?}{! {2$l5) L|W'LR (Pt. l45l) Psge I rtnd II'IARI{

Y, fl:;f{d (20#4) 5 NWTI.R {{'t. 865) 54. Jr"rdgrnent of a court of competent

juri:;rliction sufusists untii srf nsid* on appral and rvhile if subsists, every per-qon

aaf{..i teri by it must otrr;r it even if it appears wlong. See NGERE Ir"

OI*if i&UI{ET '(XIY" (201.il FI N-W'LR (Pt, 1417) tr}n,ge 147. A jutlgment of a

c61si is 1conclgsive prdrif *f thr fact it decideel. See.$r,cfion 54 cf the Evidetce

Art" ]CI|| anr{ AKOII{,A I{ c:},5'IIfuT+'OI{WO {2014) 1l NWLR" (Pt, 1419) Pilg€

46:

Colxi:;el urgeei the corlrt to

fher';,r is no provision of
ta.x;rtion in Nigeria.

*.'i*termine issue one in fav*ttr nf the Plaintiff* since

i;rrv or judgment disabling them from practicing

On ilques tw3 and three arr,.irerJ together, connset submitted that thor"rgh parties

to ;l r,iuit are allowed to ainicabll, settle or compromise fheir disputes out of

co6x.{, the cogrt must profl.}rrnce upolr same for it to be binding on the parties

an{l ii:ereby put an encl to tlre dispute. {n the instant case, there was no terms

nf r;r-iilernent filed try tire partics irr Suit No. SC/ 492 2A13 hefore the Sufreme

Cr-:r;ii The Slpreme Couffi dicl not breathe nifb into the purported terms of

setllrrnent and same coulr{ nr:t crystalize into a "collsent.1rrclgment." Counsel

refirs'r'i:ri to Exhibit f), Tcrrlrs ,",1'seftlement vis a vis F,xhihit F'. From the search

con{lllcted at the Supren-lr. Court Registr-y as deposed to by the l" PlaintitT in

thc liffidavit in support, it n as discovered that the terms of settlemeilt was

ng,*t filed at all" The pr{rnnilncernent in Exhibit F rn as macle hy the Supreme

Cacp'i in the presence of the Counsel to the parties on recorel and none'of them

dt.cin, the attention of the r:ourt to any terms of settlemetrt trecause none was

fileri"

Cilrrnsel urged the court [r> tralr:l that the Terms of Settlement purportedly filed

in ;1i Appeal to the Supreme Court in Sr.rit No: SC/ 492/ ?013 Befive *n:

]0V,S',{'tT{rTE OF CHA{tTfrt{Et} ACCOUNTS OF NIGERIA (ICAN) Y.

cH."$NTtrRED INSTtTttN',E OI', TAXATION OF r{IGERIA (crruv o r
16i:: 15 which is not in th* Clourt's file and p{onollnced ttpon by any panel of

thc .{ustices clf the Snpr*me Court does not have a life of a judgment of the

"=
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Suprr"rne Court. Exhibit I] is not a Consent Judgment and is inchoare ffi' tne

referr*-'d to as Terms of Settlement.

On F,xhibit E, Memorandum of Understanding, counsel referred to the

clefir:irion in Black's l-aw ntiction;rry (Eight Edition) ancl submitted that it is

not nreant to be binding and ccurts ordinarily do not enforce it. It is a

docuurent of intention. The sairl lvlemoranclum of Undea"standing is not signed

by t6r. parties. Unsignecl,<locument does not have any legal value" See G' S &

O Jft/t}. LTD y. NAIiilAC G{}tA) 5 NW{,R q?t. 1294) !}{tg{ 511 @ 538 para. H.It
cannrtt be taken as out of court settlement since it bears the inscription of the

Supr*lne Court, Suit No" and the stamp nf the Registry of the Supreme Court'

Assrrrning the court is not ;rersuadecl by the arguments prr:ffered in respect of

Exhitrits D & E, then the folli:rving questions should emerge:

I " Why was the terms of settlement not respected?

Z: Why dicl the 5'r' Defendant write letter elated 20'r' day of October 2017 sa

;rs to exclude members of Instiruk of Chartered Accountants of Nigeria

from rhe practice of taxation in Nigeria in the light of Agreement No" 2

of the Terms of Settlernent?

i. Which of the juelgments is the letter of the 1" I)efbnclant datecl 23'4 day

of April 2018 referring to?

4" Could it be the Juctrgment in Suit No: M/476/05 or Court of Appeal

Juclgment in AppeaX No: CA/L/673/07 or a non-existing Terms of

Settlement purportectr to have been filed at the Supreme Court on the 16'r'

day of February 2015 but which was not in the Court's file before the

entire Appeal was dismissecl on the 16'h day of March 2Al5? "

Coun:iel urged the court to hold that the unsigned Memorandum of

Unilerstanding translatecl into Terms of Settlement purportedly filed in Suit

No: SCl4gZ/2013 Betrneen: trnstitute of Chartered Accounts of Nigeria

(ICAN) V. Chartered Instiftrte of Taxation of Nigeria (clTN) is a mere process

of i*ttnt.

In respect 6f issue four, counsel suhmitted that the juclgment of a Court of

competent jurisdiction suhsists until set aside on appeal and every affected

persop must obey it even if it appears wrong until set aside. See NGERE I/"
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oK{JR.UKfrT (supra) *nd. ,4KOk{a l/, osENWQKWtI {supra}' It therefore

follcrrqrs that the 3,ragm**t in Appeal No: CA/ 67 310? which is stricdy between

Institrite of Chartered Acccuntants of Nigeria and Chartered Institute of

Tax;rtion of Nigeria (who are not tax practitioners but rather institutes) subsists

in prypetuity not withstanding any .rro, af law or facts therein untii' and

unless, it is set aside o, ,n.ut*d by a Court of competent jurisdiction' See

puut{IcarroN TEc$NIetrE LTD y, r{rhRn G0I2) 18 NwLx pago 109,

cotrnsel referred to the rsli*fs In Suit ]rlo: M/475/AS and stated that reliefs 3

ancl I were set aside which rneans that nothing was determined against the

mernhers of Instifute of Chartered Accountants ofNigeria"

Since rights and liabilities r:f parties concerned had been determined by the

Appellate Court in CAII-/673fi7 and since the judgment has not been

appealed against or upturned, same subsists until it is vacated' The court was

urged to hold that judgment obtainecl on merit cannot be set aside hy a court

lower in the judicial ladder'

As it concerns issue five, counsel submitted that by virflre of Section 55(6Xa)

and (b) of companies Inc*me Tax Act, cap c21 , La\&'s of the Federation of

Nigeria, 2AA41as amended by the Companies Income Tax (Amended) Act'

2007, it is clear that it is the pierogative of every company to designate,

appoint, choose, engage and elect a representative of its choice who shaltr be

able to &nswer every query relating to tax mattff of the Company' counsel

also referred to Sections 5(1) and {2),5(Z),(3) & (11) and of the Federal Inland

Revenue service (Establishment) Act 2AA7 and submitted that yherl a

pro*-,ision of the Act prescribed a particular way of doing something' any other

wav enlployed contrary to the prescribed method will be declared as not

passing the due Process.

Counsel therefore urged the court to grant the reliefb sought by the Plaintiffb'

The 1,, Defendant in response to the originating Summons fi1ed & 2l

paragraph Counter Affiilavit sworn to by Olufemi Asekun, Staff of the 1"

Defenclant with a Written Adclress on 21 112118, Counsel adopted and argued

the rssues raised by the Plaintiffs'
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I Cognsel submitted that the Plaintiffs are not qualified to practice, aomri:.):::
.r 

.' : -].:::se1r,es out, be consulted and file tax refurns as Tax
*,;: '* . -:,::-:rcners in Nigeria rnithout being members of the 2nd Defendant

*j -:Jition precedent. In addition to this, the Plaintiffs must acquire the 2nd

- .'-*:ant's stamp and seal before they can hold themselves out as tax agents.

::---. -r 1(1)(c) of the Chartered Institute of Taxation of Nigeria Act (CITN

--: rrrpow€rs CITN to regulate and control the practice of the profession of

":.,..:: rn in all ramifications. This provision has been reaffirmed by the Court

-- .\ppeal in ICAN V" CITN CA/L/6B/A7 upholding the High Court

:::rsion in CITN V. ICAN M/476/2005.

Pursuant to the power as above, CITN issued the Public Notice after due

consgltation with FIRS who had acted pursuant to lts own powers under

Section 55(6Xb) of the Companies Income Tax Act, Cap . C21 LFN 2004.

Apart frgm the 2"d Defendant, the 1't Defendant is also empowered to regulate

some aspects of tax practice particularly with respect to tax administration as it

affects the functions and po\^rers of the 1" Defendant. The letter from the l't
Defendant to CITN is meant to regulate tax practice and was wriften in

compliance with decisions of the courts.

Refcrence by the Plaintiffs to Section 5 of the Federal Inland Revenue Service

(Esta|lishment) Act is either an unfortunate omission or a ploy to disguise the

legal stafus of the Income Tax (Self Assessment) Regulations 2011which is a

subsirliary legislation. Mere Regulation cannot stand side by side with an Act

of the National Assembly. Regulation 5 of the Self-Assessment Regulation is in

conflict with Section 1(c) of the CITN Act and the decision of the Court of

Appeal. None of the authorities cited by the Plaintiffs backs up their position

that they ate qualified to practice, administer, hold themselves out, be

consrrlted and file tax returns as Tax Agents/Practitioners in Nigeria without

being members of the 2nd Defendant as a condition precedent.

Membership of an institntion and practice of a profession are two different

things. A person can be a member of a professional body without actually

practicing the profession" An example is Nigerian Bar Association (NBA).

Being a member of NBA is not tantamount to the authority to file processes in

court. An NBA member needs to obtain the stamp and seal of the Association.
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This is exactly what the 2"'1 Defendant has done in the instant case. While the

CITN may not be empowered to rcgulate members of ICAN practictng
accountancy, it has powers to determine the process for any member of ICAN
that is interested in practicing taxation which implies being a member of CITN
as a prcrequisite"

Cotrtrsel also submitted that the issue at hand is not about who prepares
financial statements butrwho has the pornrer to file tax refums. A tax reflrrn is
not the same as a financial statement. Financial statements are prepared for a
plethora of reasons and tax refurn is not the end result" The definition of
accorintants as an auditor does not translate to the statutory backing of
acconntants who are not members of 2"d Defendant to file tax relurns without
affixing the practice seal of the 2"d Defendant. It only talks about preparation
of financial statements and accounts. Counsel referred to the definitions of a
financial statement and tax refurn in Black's Law Dictionary g'n Edition.
Furthermore, financial statements are prepared in accorclance with the
International Financial Reporting Standard (IFRS) Rules and accounting
Rules while tax returns are prepared in accordance u,ith the extanttax laws
such as the Companies Income Tax and the Personal Income Tax"

The rrquirements of a tax system.are quite different. See US Supreme Court
CASC Of THOR POWER TOOLS COMPAIW V, COMMISSIONER OF
INTERNAL REVENUE 58L Ed. 2d.785 at 802 (1979). The treatment of the
word "taxation" is very differ:ent fiom the treatment of "financial accounting"
and hy implication does not adhere to accounting rules or principles. Counsel
referred to Section 55(1) of the Companies Income Tax Act. A tax refurn
includes audit accounts, tax and capital allowances as calculated under the 2"d

Schedule to the CITA, statement of profits as calculated under Section 31 of
the CITA, self-assessment form and evidence of payments of tax. In addition,
the tax returns shall include deductibles as may be calculated under Sections
24-26 of the CITA.

The end result of a financial statement is not necessarily tax returns" Though
accountants may have being filing tax returns prior to the time CITN was set
trp, fi'om the effective date of CITN Act, an accountant can no longer lawfully
carry out tax practtce without being a member of the CITN" The regulating

GENNTIED TTUE OOPY
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lau, states who could be tax agents just like judicial deci:rions. From the date of
enactment of the CITN Act, there has been created a distinct profession known
as taxation which is different from accottntancy.

Counsel further submitted in respect of Section 55(6)(a) and (b) of the CITA
that while the section cited gives the company the prerogative of every

company of appointing an agent for the purpose of answering any query

relating to tax mafters, t[e provision also states that the person so appointed

shall be subject to the approval of the 1" Defendant from time to time. The law

reqnires not only the knorn ledge of taxation but alio the approval of FIRS.

As regards the decision of the Court of Appeal striking out reliefs 3 and 5 ancl

granting the remaining three reliefs, counsel submitted that the decision cannot

avail the Plaintifh since they were not parties as a decision can only affect

those who were parties to the suit. The Plaintiffs cannot cherry pick the

decisions of the courts. They cannot argue on one hand that they were not
parties to the suit while at the same time claiming that the decision was in their

favour. The Plaintiffs cannot approbate and reprobate at the same time.

As regards issue 2 and 3, counsel submittecl that the issues are academic and is

not relevant for the purpose of determining this case. Counsel referred to OI{E

Y, 4[{IMIKO (NO.l) (2013) LPELR 5C,153/2013, The arguments of the

Plaintiffs' counsel on the Terms of Settlement and Memorandum of
Understanding are academic. This is because whether or not the Terms of
Settlement were flled or adopted is irrelevant in the light of a valid and

strbsisting jtrdgment of the Court of Appeal which recognrzes the powers of the

2nd l)efendant to regulate and control the practice and profession of taxation in

Nigeria. Counsel referrecl to 1" Defendant's letter of 23/4/18 to the 2"d

Deferrdant and stated that there is no reference in the said letter to the Terms of
Settlement rather, the 1't Defendant's letter was premised solely on the decision

of the Court of Appeal in Appeal No CA/L/673/A1. The Terms of Settlement

and MOU referred to by the Plaintiffs contain no reference to affixing of the

2nd I)efendant's stamp or seal to tax returns which is the crux of the Plaintiffs'
action. The issues therefore are academic. Counsel referred to UGOCHUKWA
V. ITRN (2016) LPELR-40785 CA and AIAO 7 OR V. ALAO & ORS il9861
LPE[-,R-Z85(SC).

CEMflEDTfiIJECOTT
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On issue four, counsel submitted that the 1" Defendant only acted in obedience

ro the judgment of the conrt which recognized the 2nd Defendant as the only

body with the power to among other things regulate the practice of taxation in
Nigeria. The action of 1't Defendant is in accordance with the extant laws and

a reinforcement of the judgment of the Court of Appeal as there is no pending

appeal at the apex court barring it from doing otherwise. To agree with the

courts that the 2nd Defendant is the only body empowered to regulate practice

of taxation in Nigena an*tnrn round to state that people can practice taxation

without certification of the 2nd Defendant is illogical. The court could not have

approlrated and reprobated. See KADZI INTERNATIONAL LTD l/. KANO

TA?WERY CO, LTD (2004) 4 NWLR (Pt, 864) 545.

With respect to issue five, counsel submitted that all tlte statutory provisions

referred to by the Plaintiffs' counsel in the Written Address do not help the

case of the Plaintiffs. The letter written by the Executive Chairman of the 1't

Defendant is in accordance with the relevant statutory provisions and complies

with the judgment of the Court of Appeal. The Executive Chairman in writing

the letter was acting within his powers as stipulated in the Federal Inland

Revenue Service (Establishment) Act 2A07 €IRSEA). Counsel referred to

Sections 11(c) and 53 of the FIRSEA, Section 55 and more particttlarly

subsection (6)0) of the CITA and'the case of TfrE MILITARY GOT/ERNOR

OF LAGOS STATE T/, Ofi.TKWA ft956) LPELR-5C241/ 1985.

Assuming without conceding that the Plaintiffs are qualified to be appointed

by a company uncler Section 55(6Xb) of the CITA, that qualification for

appointment as a company's representative for the purpose of answering every

query relating to tax matters of a company is different from that for being

qualified to file tax rerurns on behalf of the company for a fee. The Plaintiffs'

counsel argued that a taxpayer can appoint an accredited agent to fi1e refurns

on his behalf and that the agent must be certified by one of the professional

bodies including ICAN. Also that the letter written by Tunde For,v1er,

Executive Chairman of the 1't Defendant seeking to delist the members of
ICAN was not done in consultation with ICAN and same amounts to

connivance, collusion and economic conspiracy against the members of other

professional bodies. A11 these arguments are referring to the provisions of the

Tax Administration (Se1f-Assessment) Regulation No. 117 Volume 98 of 2011

GEaTTEDMUECOil
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which was made by the 1u'l)efendant pursuant to its powers under Section 61

of the FIRSEA. These provisions of the FIRSEA are in conflict with the

provisions of the Charterecl Institute of Taxation of Nigeria (CITN) Act which
provicles that CITN is the hody with the exclusive prerogative to regulate the
practice of taxation in Nigeria and Court of Appeal decision. The colrt was
urged to take judicial notice of the Court of Appeal decision which is hincling
on it.

I

The court was urged to clismiss the Originating Summons with substantial
costs.

In response to the Originating Summons also, the 2"d to 5th I)efenclants on
23/10/18, filed a 44 paragraph Counter Affidavit deposed to by the 5'1,

Defendant with exhibits attached and a Written Address. Counsel formulated
the following issues for determination to wit:

a. Whether by a combined reading of Sections 1 and 10 of the CITN Act,
Cap. C10, LFN, 20A4, reliefb (a), (b) and (c) of rhe Lagos High Court
jtrdgment affirmed by the Court of Appeal on 15tr' February, 2013 and
patagraphs 4.1, 4.2, 4.3 and 5 of the Memorandum of Uncterstanding
dated 12'i'February, 2015 and executed by representatives of the parent-
body of the Plainrifts (ICAN) and the znd Defendant (CITN), rhe
Plaintiffs are not quacks in relation to the practice of the taxation
profession in Nigeria.

h. Whether the Plaintiffb can practice taxation as a profession without
compliance with the specific provisions of the CTTN Act that regulates
the taxation profession as affirmed by the Court of Appeal Juclgment of
15th Februflry, 20L3 ancl the Memorandum of Understanding executed
between the representatives of ICAIT{ and CITN dated 12th February,
201s.

c, Whether the 2"d Defendant's letter to the 1" Defendant dated 20'h

October, 2Ot7 and the 1" Defendant's response letter dated 23'd Apr1l,
2018 are not within the statutory functions of the 1't and 2"d Defendants
for which the court lacks the jurisdiction to abate.

d. Whether the Plaintiffs are not caught up by the principle of cause of
action and issue estoppel in view of their wholesome reliance on the
judgment in the proceedings between CITN and ICAN.

CEf;TFffiTTff'E COIT
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Cn issue one, counsel referrecl to Sections 1 and 10 of CITN Act and rehe:i

(a), (b) and (d) granted by Lagos High Court Judgment and affirmed by the

Co,r"t of Appeal and submitted that the position of law is trite on the principles

that s6onld govern the court when its jurisdiction is invoked to interpret

provisions of statutes as in this case. Counsel referred to ALL NIGERIA

PEOPLES PARTY Y. GONI (2012) 7 NWLR (Pt. 1295) 147, pases 187'188,

paros C-D. where worcls of legislation are clear, plain and unambiguous as in

the instant case, the appropriate rule of interpretation the court is called upon

ro aclopt and apply is the I-iteral Rule. See DAGANA Y. USMAN (2013) 6

NWI,R (Pt. 1349) 50, 80-81, paras, H-D; IZEDONNIWEN V. UMON BANI{ OF

NIGHRIA PLC (2012) 5 NWLR (Pt. 1295) 1, page 24, paras. G-H.

The iaw is trite that once the court has decicled a dispute between the parties, it

becomes fr.rncttrs officio. See GUINE^IS MGERfuI PLC Y. S.K, AIAYI MGEKU

LII\\|TED (2012) 1g NWLR (pt, 1331) 179, page208, ratio 11. The court of first

instance deliverecl its considered juclgment and the Court of Appeal upheld

three reliefs and set aside fu,o. The findings and reasoning of that court are on

a1l fbrrrs and remains good law. see ADEVYaLE olarLrNil T/. aDEREMI

WAITEED (2012) 7 NWLR (Pt, 1295) 24, p.51, para' C, para, F'

The Plaintiffs in paragraphs 18, 25', 26, 27 and 28 of their affidavit in support,

sought to benefit ftom same juclgment they misunderstand as not binding on

thern. It is clear that the Plaintiffs are privies of their parent-body (ICAN)

which was party to Suits M/476/2005 and CA/L/6fi/A7 " Counsel referred

to the definition of a privy in Black's Law l)ictionary, 9th Edition at 1320. The

parenr-body of the Plaintiffs being a juristic person determines who can be

deemed a Chartered Acconntant. The action taken by such cotporate sole is in

the rnterest of tl-re people related to it just as an incorp arated company's

shareholders and directors are bound by effects of action for or against its

activities or interest.

Ass*ming without conceding that the Plaintiffs are not bound by the decision

of tlre Court of Appeal because members of ICAN were not joined by the 2"d

Defendant in the suit that culminated to the Appeal, no life remains in the

reliefs that stand in favour of the Plaintiffs because their interests have been

compromised by virtue of the Memorandum of Understanding executed

[EffiIfIEDTf,UEOSff
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,"illlsreii 
: -_ Defendant and ICAN, the parent-br:dy of the Plaintiffs.

ro ABEY T/, AL,EX (1999) 14 NWLR (Pr. 637) 148.:=::fed

:"- ,: .J rr\'o, counsel submitted that the practices of accr:untancy and taxation

-- 1..:eria are purely statutory and are regulated by their enabling statutes,

..r::;1r-, the ICAN Act arrd the Ci'IN Act as opposed to regulation by

--lmmon law or doctrine of equity. Counsel referrecl to Sections 1(1) & 1a(1) of

:he ICAN Act and Sections 1(1) & 10(1) of the CITN Act"

Concerning the argument of the Plaintiffs that Section 55(6)(a) and (b) vested

them with rights to practice taxation because of their knowledge of taxation,

connsel submitted that same cannot remove the stattrtory powers conferred on

the 2n'i Defendant by virfue of Section 1(a) of the CIThT to regulate taxation

practice in all ramifications. The position of the law is that where general

provisions of a law are in conflict with the special provisions of another lau',

such special provisions will prevail on the principle of generctliaspecialibus non

derogont. See NIGEMA DEPOSIT INSURANCE CORPORATION (NDIC) Y.

THE GO'{/ERNING COUNCIL OF THE INDUSTRTAL TRAINING TIUWO

(2012) g NWLR (Pt, 1305) 252, page 273, paras. A-C; 273-274, parils" H-C; 274,

paf(ts. F-G. SALIIA-DOR I/, INDEPENDENT NATIONAL ELECTORAL

cob{lfissloN (2012) 7 NWLR (Pi. 1300) 417, page 442, paras. G-H;443, paras,

D-8,

Conn"qel therefore submitted that the 2'd Defendant's enabling stafitte CITN

Act being a specific statute that createcl the 2nd Defendant and vested it with

power to regulate profession and taxation practice, supersedes the ICAN Act

being the plaintiffs' parent-boc1y's enabling stafute or any other statute that is

general in nafiire in relation to the practice of taxation and the taxation

profession.

As regards issue three, counsel submittecl that the letter of the 2nd Defenclant

dated 20/10/17 is in exercise of the pou'ers conferred on itby Sections 1 and

10 of CITN Act. The letter by the 1" Defendant dated 23/ 4/ 18 in response to

the 2"'1 Defendant's letter is also in exercise of the 1't Defendant's statutory

functions and power purslrant to Section 61 of the Federal Inland Revenue

Service (Establishment) Act. The Tax Administration (Self-Assessment)

r
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gulation, 2011 made pursuant to Section 6l of the FIRS Act during the
rdency of the suits between the 2nd Defendant and the parent-body of the
.intiffs (ICAN) was in order and valid as 1" Defen dant was expected to
intain a positive regulatory control pending the outcorne of the legal process

ween ICAN and the 2nd l)efendant. This was the basis of recogntzrngthree
rfessional bodies as tax practitioners or agents by the lut Defendant in
gulations 5, 10 and 1L of the said Regulations.

luming without conceding that the current Tax Administration (Self-

sessment) Regulation, 2011 (the FIRS Regulation) is of any moment, it is in
rflict with sections 1,8 and 10 of the CITN Act. As a subsidiary legislation,

effect cannot override statutory provisions made by the lawmakers in the

tant case, the National Assembly. See ff. trf, P, C, Y. EAMFA OIL LIMITED
t12) 17 NWLR 188, pages 195-196; OGWAJI T/. A. . RTVERS STATE (1997)

rwLR (Pt. s08) 20e.

nceming issue four, counsel answered the question in affirmative and
erred to SWGRAIIE HOLDING INC. Y, FEDERAL REPUBLIC OF
GEKU (sapra) 309 at pq.ges 333-334, paras, H-B; MGEKIA PORTS PLC Y.

IECIIAM PHARMACEUTICAL PTE LTD (2012) 18 NWLR (PI, 1333) 455,

ies 480-481, paras, H-B; 482, parits, E-F; 499-500, pnrss, G-B and ABOYEII I/,

'IEIU (2012) 3 NWLR (Pt. 1288) 434, page 451, para..l? on the legal concept

cause of action. The facts and the reliefs sought by the Plaintiffs' parent-

ty in both Suit No. M/416/2005 and Appeal No. CAIL/673/A7 arc the
ne with the facts and reliefs sought by the Plaintiffs in the instant suit. The
rintiffs therefore have not established any different cause of action for this
rrt to adjudicate upon.

is an application of the rule of public poliry and in the interest of the

mmon good that there should be an end to litigation - interest Reipwbicae Ut

finislitium. See EMEKA AGUOCHA Y. EZENWA AGUOCHA (20A4)

'ELR-7357(CA), page 13, para D and NATIONAL INSURANCE
IMMISSION & ANOR I/, FIRST CONTINENTAL INSURANCE COMPANY
"D (2006) LPELR-fq7 s(CA),
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'he action of the Ptaintiffs is also caught by the doctrine of estoppel. Counsel

eferrer-l ta BWACIIA Y, IKEI'{yA (2011) 3I{WLR [Pt. 1235J,610, page 625;

I'HE EXECUTII'E GOYERNOR DEI.,TA STATE, ASABA & ANOR V, STEYE

\MO,\AFOR (2011) LPELR-501L(CA), pages 16-17, Pnras, D-A and

IESLTAfi,ECTION POWER INYESTMENT COMPAIW LIMITED T/, (NTON

TANK OF wtGEXru PLC (2{}1s) LPELR-21262(CA).

I

the Ptaintiffs on 15 / ll / 18 filed a 31 paragraph Further Affidavit with exhibits

rttachecl in support of the Originating Summons along r,vith Reply on Points of

-aw to the 2"d - 5tr' Defenclants' Written Address in support of their Countcr

\ffidavit.

lounsel submittecl that the 2"d - 5th Defendants cannot formulate separate

luestions for determination under Originating Summons. The court is only

:ouncl to determine the questions for determination formulated by the

plaintiffs and cannot be swayed by arguments to determine issues differently

iormulatecl by the Defendants. This is because there is nothing knor,vn as

loulter-Claim in Originating Surnmons or Connter Originating Summons in

law. see IsA Y. ABACHA (2012) 12 NWLR (Pt, 1314) page 406; ACIIU Y.

C.S,C, CfiOSS RIT{ER STATE Q009) 3 I{WLR (Pt. 1129) page 475.

The Plaintiffs in the instant suit did not bring to this cottrt for determination of

the provisions of Chartered Instihrte of Taxation (CITN) Act or the Instifr"rte of

Charterecl Accountant of Nigeria (ICAN) Act. Taxation being a distinct

profession from Accounting is not an issne for determination before this court.

A court is bound and must confine itself to the issues formulated by the

Plaintiffs in the Originating Summons. See SHOBOYODE Y. MINISTRY OF

LANDS AND HOUSING WESTERN NIGERIA (1974) N.S,C.C. YoL 9 page 264

@ 369. The court was urged to discountenance all issue formulated for

determination by the 2"d * sth Defendants and all the legal arguments thereof

and tletermine the issues brought forward for determination by the Plaintiffs.

Counsel reiterated his earlier position that judgment of a court of 1aw remains

valid until it is set aside. Same represents the rights and liabilities of parties

involr,ed in the dispute strictly submitted for determination in that suit" See

,*A&(kt
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ADENIRAN Y. LBRA 92014) aLL FWLR (pt. Zz0) page t\Lz, l\s| paras, D-E
among others. Only parties to an agreement can be bound by the terms of such
agreement - pilcta sunt seruaruda. See A,G, NASARAWA V. A,G, ELATEAU
STATE (2012) ALL FWLR (Pt. 630) page 1262 and A,C,E, LTD V, CZLE
(2016) ALL FWLR (Pt. 861) pege 120I.It therefore follows thar right of non-
party to a judgment cannot be compromised. The MOU does not refer to the
memhers which include the Plaintiffs herein in any form rather it was a
voluntary agreement egtered into by Instirute of Chartered Accountants of
Nigeria (ICAN) with/and Chartered Institute of Taxation of Nigeria (CITN).
The Respondents and the personalities that executed the MOU did same in
their afficial capacities as directing minds of ICAN. The Plainriffs herein are
not parties to M/476/05 and CA/L/673/A7 and therefore cannot compromise
same.

It is the principle of law that once there is a condition precedent in the MOU
such MOU becomes ineffective until the condition is fulfilled/satisfied. See
D.P,M.S. LTD Y. LIIRMIE (2CI00) 5 NWLR (Pt. dSS) page IJS @ l54. Thoufit
an MOU freely entered by parties are strictly binding on the parties, however
such IV{OU will be unenforceabtre where the express terms of the agreement is
not fulfilled. Paragraph 9 of the MOU dated 12/2/ 15 provides as follows:

((That the terms of settlement i*carporating clauses 1, 2, 3 and 5 aboye shtall
be erecuted by both parties andfiled at the Supreme Courtfar adoption by the
Sultreme Coart in the pending Appeul Na. SC/492/ 1J,,,

Counsel submitted that it is only when the MOU is transmifted into Terms of
Settlement and filed at the Supreme Court for adoption that the MOU can be
binding and enforceable. Counsel referred to oKA-FoR Y. oKA-FoR Ga00)
FWZR (Pt. 1)psge 17 ratio 1; Exhibit CITN 5A, MOU dared tZ/Z/l5 and the
recital of the MOU. The validiry of the Terms of Settlement therefore is hinged
upon being filed and entererl as the judgment of the Supreme Court.

Mr. Gabriel Foluso Fasoto (the then President of Chartered of Insdrute of
Taxation of Nigeria) who signed the MOU as President of Association of
Professional Bodies of Nigeria (APBN), is the same person who deposed to
Exhibit K attached to the Plaintiffs' Further Affidavit in support of the
Originating Summons. The same Gabriel F'oluso Fasoto who championed and

.,8

CENTFEDTRUE CITT

21 lPage



stirrecl the dispute against Tnstitute of Chartered Accounrants -: l,:-. ,

(ICAN) uras the same man u'ho sat as arbitrator for the parties, The .l'L.iSi.ta
therc{bre is: can the same Gahi'iel Foluso Fasoto coordirrate a peace meeiing 1n

a rnatter where his interesl. rvas part of the dispute? Thr: law is that when the
cloctrine of nafural justice is brcached, whatever decision reerched is a nulliry
and not binding. See ADIG{N Y, A"G, FoR oYo ST.4TE (9s7) 1 NWLR (pt,
53) 675. Parties cannot u.aive statutorily given rights r:r constifutional rights.
See ODUA rI{\TESTIVIENT co. LTD Y. TALABI (1991) I NWLR (pr.
170) page 761 @ 780.

The principle of law is that relevancy and admissibility are essential in respect
of any document before thc court for determination of issues. See ANAIA Y.

u.8.,4. (2011) aLL FW-R (Pt. 600) poge 12a9. The 2nd - 5'r' Defendants rhar
allegr:d that the MOU and the Terrns of Settlement ,uvere filed at the Supreme
Cottrl have the onus of bringing the certified true copies of same as public
docrtments to the cortrt. In other urords, the burden of proof on existence of the
MOU and Terms of Settk-ment as public documents lies on the parfy u,ho
makes a positirre assertiott of its existence, See Sectiotr 133 of the Evidence Act
2011; UGBORU Y. UDUAGI{AI\I (2011) ALL F"WLR (Pt, 577) pase 650 ond
AG?{GU v. MrMrKo (20aU ,ALL FWLR (Pt,462) tlzz @ 1t45.In absence of
certifi,'d true copy of public clocuments, it will amount to speculation rvhich
this court is not allor,vecl to do. See EKPETO Y. WAIIOGI.{O (2004) t t-|2 SC.

The court \4/as urged to discountenance the MOU and Terms of Settlement
that g'ere not brought before this court in their admissible forms.

Admission of fact ty a pafiy who is in position to deny same is the trest
evide nce that court can rely upon for just determination of issues befbre it" See
ATANDA I/. rur,llsu 9201.3) ALL FWLR (Pt, 6sl) poge 1469. At paragraph 5 of
the 2,"d 5'h Defendants' counter Affidavit, they adrnitted that the 1"
I)efclrdant herein is the forernost Tax administration agency. They equally
admitred that the Plaintiffs rvere tax agents before now and that reliefs (iii) and
(v) of the judgment of the court in Strit No. M/476/A5 were set aside because
of norr-joinder in Appeal No. CA/L/673/07. The implication of the above
admission is that the Plaintiffi; have been tax agents recognized by 1"
Defondant pending the correspc-rndences that led to notice making af 2/ I / 19 as
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the implementation date of the policy when the Piaintiffs will be affected in

their practice of being a tax agent. The principle of larv is that parties cannot

read their personal meanings/opinions outside the juclgrnent.

The law is that clear and unambiguous ,uvorcls of stafutes are to be interpreted

1itera11y. See SARAKI Y, F fi .nf QU6) ALL FWLR (Pt, 8^36) page J95' Section

5(1) &. (2) of Fecleral Inland Revenue Service (FIRS) Act 20A7 deals with

appcintment of tax aggnts in Nigeria. There is no provision for the

appoinrment of tax agent in lrligeria in CITN Act and ICAN Act. It is only the

1" Dclbndant's Act that provides for procedure, mode and qualification of

woulcl-be tax agents. The specific law on the appointment of tax agents in

Nigeria therefore would be the one provided for by the 1't Defendant's Act

which has a force of lar,v. The principle of interpretation to the efTect that a

specific law will have an overriding effect over a general law is more applicatrle

to the case of the Plaintiffs than the case of the 2nd - 5t1' Defendants. So the

principle af generalia Specialibus tton derogant is in favour of the Plaintiffs than

the I)efendants.

Counsi:l submitted that going by the doctrine of implied repeal, even if there is

any provision of the appointment of tax agents in Nigeria by Chartered

Institute of tax in Nigeria (CITN) Act, since CITN Act r,vas made tn 1992 and

FIRS Act was enacted tn 2AA7, the FIRS Act has impliedly repealed the

posilii:rr of CITN Act on the appointment of tax agents. See OLU OF WAXnt

Y, KPERGEBEYI (1994) 4 NWLR (Pt, 339) 416.

The lcrter dated 23/4/18 cannot override the provisions of the FIRS Act. See

LABTYI V, ANRETIOLA (te92) t0 s.c.N,L 1.

pyEfujlrits CITN 7 and CITNI 8 are computer generatecl evidence. The 2nd - 5th

Defenclants have not compliecl with section 84(I) & GI) of the Evidence Act.

See D/CKSON Y. SYLYA & ORS (2016) LPELR-412|7(SC). CITN 9 being a

bill before the National Assembly is qualified to be regarded as a public

docunrent. By virtue of Section 102 of the Evidence Act 2011, CITN 9 is a

pnblic rlocgment and it is only the certified trne copy of the CITN 9 that can be

tendered for admission by this conrt.

I
t
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The cause of action came into being by virtue of letter dated 23/4/ 18 by the l't
Defendant and by virtue of Section 6(6)(c) of the 1999 Constitution of the

Federal Republic of Nigeria, parties who are aggrieved canbring a action for
the purposes of determination by the court. Counsel referred to OJIJKV{(I I/,
KEG" T.A.L.B.O,N (2016) ALL FWZR (Pt, 829) pnge 1198 and urged the court
to discountenance the arguments of th e 2nd - 5'h Defendants.

On l4/!/lg, the Plainliffs flled a Reply on Points of LAW TO THE tsr
Defendant's Counter Affidavit. Counsel urged the court to discountenance the

l't Def-endant's Counter Affidavit and the attached Written Address for being

an abuse of court process and for not being supported by any provision of law.
The 1't Defendant is on record an 70 / LZ / 18 that the Counter Affidavit filed on

t6/11/18 is meant to be the 1't Defendant's Counter Affidavit against the

Originating Summons of the Plaintiffs. Olomu Agodo, counsel who
represented the l't Defendant got an adjournment on the ground that l't
Defendant had not filed their Counter Affidavit to Plaintiffs' Motion for
Interlocutory Injunction and insisted that Counter Afficlavit dated t6/11/18 is

to all intent arrd purposes the 1* Defendant's Counter Affidavit to the

Originating Summons. This therefore puts two Counter Affidavits filed by the

l't Defendant in exercise of a single right. The processes are incompetent and

the court cannot countenance .Same. See R-BENKAY (NfG) LTD f/,

CADBURY (NrG.) PLC (2012) ALL FWLR (pt. 6s1) 14s0 @ 14s2-14s3.

It is the principle of 1aw that facts admitted need no further proof. See

NWOKEAR(I V, STATE (2013) ALL FWLR (Pt. 689) 1040; OGAN(IHU Y.

CmEGBOKA 92013) ALL FWT,R (Pt, 703) 1925 and GENEVA V. AFfuT&ANX

(NIG.) PLC (201s) ALL FWLR (Pt. 702) 16s2 @ 16s6 -16s7. In the 1"

Defendant's Counter Affidavit to which response is being made, the ln'

Defendant admittedparagraphs 1,3 - 7,9,12, 14, 16, 18, 19, 2l - 2S S{.36 of
the Plaintiffs' Affidavit in Support of the Originating Summons by implication.
The position of the law is that uncontroverted affidavit evidence by a person

who is in position to controvert or deny same is deemed admitted. The l't
Defendant failed to controvert facts deposed to in paragraphs 13 & 38 of the

Plaintiffs' affidavit in support. The facts are not properly and specifically met
and the law will not deem it as being properly denied. Counter Affidavit is to

Originating Summons what Statement of Defence is in Writ of Summons and

CEHIFISNUEcO?I

24 ll,age



of Claim. Facts therefr:re must be properly traversed' See MUSARI

'. BrsIRmJ Q014) ALL FWLR (Pr, 735) 387 @ 388.

AIso the l't Defendant failed, refused and neglected to controvert paragraphs

10, 11, 20, 29, 3A, 32 - 35, 37, 4A - 46 of the Affidavit in the Originating

Summons and therefore those depositions/averments are deemed admitted by

rhe 1't Defendant. See EDET Y. IBOM (2014) ALL FWLR (Pt. 745) 352 @ 355'

plaintiffs, counsel admitted to have made mistake by making reference to

Federal Inland Revenue (Establishment) Act 2007 as against the Federal

Inland Revenue (Establishment) Act 2AA7: Tax Administration (Self-

Assessment) ILegulation 2011 but submitted that where a relief or remedy is

provicled for by any written law or by common law or equity, that relief or

remecly if properly claimed by the party seeking it cannot be denied to the

Applicant simply because he has applied for it under the wrong |aw" See

FAI1BI y, FALOBI (1g76) I NWLR 169. No legal rnjury was complained to

have been occasioned by this mistake

Counsel also reiterated his earlier argument on the effect of combined

provisions Section 55(6Xa) & (b) of the Companies Income Tax Act, Section 5

of the FIRSEA 2A07: Tax Adminiskation (Self-Assessmen0 2011, Sections 1,

14(1Xb) & (c) andZ0(3) of the ICAN Act, Sections 331-335, 337-338 and item

53 Schedule 2 of CAMA and secrion 24(f) of the 1999 Constitution of the

Federatr Republic of Nigeria as amended. Counsel referred to aBDW GANTYU

ADENIRAN & ANOR Y, IRH OBA ABDWGANTW] ATIBOLA IBRAHIM

delivered on Friday 14h December, zLrc in SCl 516/2012 where Section 19 of the

Interpretation Act was considered in relation to equal stafus of Rules of the

Supreme Court with substantive legislation'

On issue Z e,3 of the 1't Defendant's Written Address, counsel referred to EKE

Y, AK{INNE (2009) ALL FWtn gt, 466) psge 2023 @ 2041 patas, c-E and

submitted that both the Plaintiffs and the 2"d - sth Defendants have joined

issues on the existence and legal effect of the MOU and Terms of Settlement it

is therefore out of place for the 1't Defendant to regard these issues as mere

academic exercise. Counsel are expected not to suppress or omit relevant facts,

they are bound to state all relevant facts including facts unfavourable to their
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Jase^ It is unethical to suppress, by omission relevant facts before the court. See

AKIMIIPE Y. THE STATE (20t2) 6-7 MISC I (Pt, iii).The 1't Defendant has

failerl, neglected and refused to bring to the attention of this court relevant
portion of provisions of the Fe'deral Inland Revenue Sen:vice (Establishment)

Act 2A07, provisions of Tax Administration (Self-Assessment) Regtrlation

Z}fl, provisions of National Tax Policy and other enabling tax laws.

Counsel urged the courf to hold that the submission about academic and

hypothetic issues as raised by the 1" Defendant are misconceived and should

be discountenanced as of no moment to live issues submittecl for determination

by the Plaintiffs herein.

Counsel also reiterated his position on the validiry of a judgment of the cottrt

until set aside.

In L,,IBIYI Y. ANRETIOLA (1992) 10 SCNI I @ 17, the court held that there is

no place whatsoever for letter in the hierarchy of laws in Nigeria, The 1"

Defendant's letter dated 23/4/ 18 is not in accordance with any extant law and

cannot supersede various statutory provisions in relation to the issue in the

instant suit. The Tax Administratir:n (Self:Assessment) Regrrlations z}tl is an

extant law validly made in pursuance of Section 61 of FIRSEA 2007" The

letter dated 23/4/ 18 was written as an attempt to exectrte the judgment of the

Court crf Appeal in Appeal No: CA/L/613/01 which is executory in natttre

and same cannot be executed as the 1't Defendant is trying to do through the

said letter dated 23 / 4/ 18.

The 2"d - 5'h Defendants on 2/ll/18, filed a9 paragraph Further Affidavit
with exhibits attached in opposition to the Plaintiffs' Originating Summons.

2"d - 5'1'Defendant also on 1l/L2/ 18 filed a 32 paragraph Further and Better

Counter Affidavit with exhibits attacherl a Written Address. The arguments of
2"d - 5'h l)efendants' counsel in this Written Address are virtually the same

with the Witten Address in support of his Counter Affidavit of 22/rc/ 18 ancl

same having been readby me is taken as reprocluced here.

The Plaintiffs also fi1ed a Reply on Points of Law to Further and Better

Counter Affidavit and the supporting Written Address of the 2"d 5'h
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Defendants. I have also considered the additional deposition of Adefisayo

Awoghade, additional exhibits attached and the arguments of counsel in the

Written Address in support which are rnore of repetition r:f his earlier position.

Same also is deemed reproduced here.

The 1" Defendant on l6/Llll8 filed a Preliminary Objection seeking the

striking out of the Plaintiffs' suit or in the alternative, striking out the narne of
the 1" Defendant. The CIole ground for the application is that by virtue of
Section 2 of the Public Officers Protection Act, LFN 20A4 and Section 55(3) of
FIRSIiA 2007, an Applicant who intends to sue the Federal Inland Revenue

Service must first isstre and serve on the Service a 30-t1ay pre-action notice

which the Plaintiffs in this suit fuiled to comply with before instituting this suit.

A 14 parugraph Affidavit with a Written Address was f,led in support.

Counsel raised a sole issue for determination to wit:
t'Whether this Honourable Court cafl flssu*te jurisdictiot, over this suit in

respect of the Plaintffi when the Plaintffi/Respondents have foiled, refused

and neglected to issae and setae pre-action ruotice on the 1$ Defenclant as

stipulated by Sertion 55(3) af FIRS Act and Sectian 2 of the Public Officers

Protection Act?tt

Cognsel submitted that Plaintiffs cannot commence any suit against the 1't

f)efendant until at least one month after written notice of intention to
commence the said action has been served upon the 1" Defendant by the

Plainriffs or their agents. Counsel referrecl to NTIERO I/. N P A (2A0q LPELR-

207,?(SC); N.D.C.L. l/, A.S.W,B, (2005) YoL5 MISC 1tr8 &t 147 poras, B-8,

(2005) 3-4 SC (Pt. II) 202 at 213 paras. 10-15. The rationale behind the

jurisprudence of pre-action notice is to enable the Defendant know in advance

the anticip ated acttan and a possible amicable settlement of the matter between

the pafiies without recourse to the adjudication by the court. Counsel referred

ta CIIIEF (MRS.) WCTOR{A OGUNDANA ADEDOTUN & ANORT I/, F I R
S & ANOR (2011) 4 TLHN page 88. Failure of the Plaintiffs to serve the 1"

,, Defendant a pre-action notice entitles the Applicant to the reliefs sought which

are strihing out the entire suit or in the alternative, striking out the name of the

l't Defendant ftom the suit.

J.Q.AJop. firJ
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Jn tlre rationale behind pre-action notice, counsel further referred to Ir{TIERO
v. N P A (supra) EZE Y. oK0crtuKnlu (2002) t2 S.c" (pt. il) t1s; sectiotr
55(3) & (4) of FIRSEA: Sectiort 2 of rhe Pubtic Alficers Protection Act 2004.

Pre-ar:tion notice is a conditjon precedent to the commencement of an action
and non-compliance renclers the action incompetent and robs the court of
jurisdiction to entertain same. See IIIGERCARE DEI/, Co. LTD y. A.S.lv.B.
(2008) 9 NWLR (Pt, 1093) 498. Counsel urged the court to hold rhat the pre-
conclition to instifuting this action as provided by Secrion 55(3) & (a) of
FIRSEA; Section 2 of the Public Oflicers Protection Act 2AA4 has not been
complied with. Counsel refurred to unreported case of REST CHILDREN
TNTI|RNATTONAL SCHooL Y. IryRS, SUrr No: FHC/ABr/CS/ 1004/ td.

Counsel urged the court to hold that where a condition precedent is established
not to have been complied rn ith as in the instant case, then the court will be
unabte fo exercise its jurisdiction and the court should strike out the suit or the
namc of the 1't Defendant.

Plaintifls in response to the 1't Defendant's Preliminary Objection filed an g
paragraph Counter Affidavit with a Written Address. Counsel submitted with
respect to the sole issue raiscd by the 1" Defendant that the Public Officers
Protection Act is only designed to protect officers who are executing public
duties. The provisions of Section 2 af the Public Officers Protection Act does
not relate to public bodies" Counsel referred to the provisions of Section 2 of
the Prrl,rlic Officers Protection Act and the case of O,S.B,LR V. UI{IVERSITY
oF raADAx (2014) ALL FW.LR eL n0 poge S9S GO 609 paras. B-D where the
Court of Appeal relied on the Supreme Court outhority of IBRAHIM y" I S C
(1ee8) t4 NWLR (pt. sS4) LZELR \4\S(SC) te.

Counsel submitted that the defence of invoking Section2 ofthe public Officers
Protection Act will only avail a public officer rvhere:

i. The public officer acted pursuant to his dufy as a public offrcer
ii. The public officer has not acted in bad fuith,
iii. The act complained of must not be at variance r,vith the law

thereby occasioning a tinge of illegality.
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,/ If-is only after the above has been satisfied that such officer can seek to rely on
,/' the defence available under Section 2 sf the Public Officers Protection Act, See

FAITWOLU Y, UNILOKIN (2007) 2 NWLR (Pt. 1017) pnse 74. In the instanr
case, the I't Defendant herein is not an individual or a natural person as

contemplated by Section 2 of the Public Officers Protection Act. Applying the
literal rule of interpretation of the provision of statutes, there is nothing to
suggest that agency of the Federal Government wilt be covered by the Public
Officers Protection Act* The Act in reference is "Public Officers Protection
Act" not "Public Agencies Protection Act". Counsel urged the court to hold
that l't Defendant is not a public officer within the contemplation of the Public
Officers Protection Act but a public body or a Federal Government Agency.

Furthermore, the provisions of Section2 of the Public Officers Protection Act
will only be available to officer who has acted pursuant to the duties of his
office. The complaint of the Plaintiffs against the 1't Defendant in the instant
case is that I't Defendant intervened in a mafter befween the Plaintiffi and the
2"d - 5'h Defenclants in a way that is inconsistent with the provisions of the
FIRSEA 20A7 " Section 2 of the Public Officers Protection Act will not avail the
1" Defendant even if covered by Public Officers Protection Act having
committed an infraction which amounts to an illegaIity, See KWARA CI'71L
SERWCE COMMISSION & 2 OR$ Y, TOSHUA DADA ABIODUN QOAry ALL
FWLR (Pt. 493) pege 1315 @ 1376 l,aras, C-G ratio 15. The Applicanr, l't
Defendant must show that the action complained of by the Plaintiffs against
the Service is legal because the evidential burden rests on a pa{ty who makes a
positive assertion. See Section 133 of the Evidence Act 2011 UGBORU I/,
UDUAGruAN $u2tra), The Plaintiffs have contended that the act of writing a
letter as against following the stipulated procedure in the Act is unlawful and
i11ega1.

The doctrine of stare decisis and provision of Section 287 of the 1999
Constitution is to the effect that this court lower in the ladder is bound to
follow the decision of the Court of Appeal as regards the interpretation of
Section 2 of the Public Officers Protection Act.

Counsel also referred to the provisions of Section 55(3) of FIRSEA and
submitted that in the construction and interpretation of statute where words
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contained in the statute are plain, clear and unambiguous, effect will be given

to their ordinary I nafural meaning. See ASSOCIATED DISCOUNT HOUSE
LIMITED I/, AMALGAMATED TR(]STEES LIMITED (2002) ALL FWLR
(Pt, 392) page 1781. The above section specifically mentioned the names of
officers that can benefit from Section 55(3) of FIRSEA. There are the
Executive Chairman, Board members or any employee. There is no place in
the provision/enactment where Federal Inland Revenue Service which is
referrecl to as the 'Service' is mentioned. The latin maxim expression unius est

exclusion alterius as explained in S,L(MG,) PLC Y, U,E,C,C, (LTD) (2CI15) ALL
FWLR (Pt. 801) pW 1526 @ 1543-1544 paras. H-A therefore should apply.

The l't Defendant herein is a service which can sue and be sued and is clothed
perpetual succession. Where FIRSEA intended a pre-execution or pre-

attachment notice be served on the Service, it expressly mentioned the Service.

See Section 57 of FIRSEA.

The unreported case of BEST CHILDREN INTERNATIONAL SCHOOL V.

FIRS cited by the Applicant cannot be relied upon by this court because it is a
judgment of court of coordinate jurisdiction. The court can at best be
persuaded but not binding on it. The circumstances and facts of the case was
not made available for the parties to look at. Counsel urged the court to strike
out the l't Defendant's Preliminary Objection and award substantive cost
against it in favour of the Plaintiffs.

l't Defendant filed a Reply on Points of Law to Plaintiffs' Counter Affidavit in
opposition to Preliminary Objection dated 15/11/18 relying on IBRAHIM Y J
S C aftd ADO IBRAHIM l/, MAIGIDA U, LAWAL & ORS (2015) LPELR -
247s6(3C)

The 2nd - 5'h Defendants on tl/70/ 18 filed a Motion on Notice seeking for an
order striking out the names of the 3'd - Sft Defendant from this suit. The said

motion is supported by a9 parugraphed affidavit with a Written Address.

The grounds of the application are:

1" the 2nd Defendant is a corporate legal personality separate from the 3'd

to 5'h Defendants who are its officials and officers.

cEnrfiED?nffig0Pr

30 lPage



The 3'd, 4'h and 5'h Defendants are officials of the 2"d Defendant that
acted in their official and not personal capacities with respect to
matters involving the 2nd Defendant and at all times relevant to i:his

suit.
The necessary or proper party to sue is the disclosed principal of the
3'u, 4'o and 5'h Defendants (that is the 2nd Defendant) for the acts of its
officers.

In the circumstances, the Plaintiffs suit can be effectively determined
without the need to join the 3'd, 4'h and5s Defendants.

Counsel raised a sole for determination to wit:
c(Wether the {d, 4h and fh DefendantslAppticants are entitled to hs.ve their
nafttes struck affthe suit being fficerslagents of a disclased princi.pal (the 2*d

Defendant),"

Counsel submitted that companies, corporations and statutory bodies unlike
nafural persons are creations of law and therefore rely on human beings to
carry out its business, functions and responsibilities conferred upon them by
law. The human beings are the directing mind and will of corporate bodies

such as the 2nd Defendant. By virtue of corporate legal personalities, corporate
bodies are separate personalities and a company once duly incorporated, is an
independent person with its rights and liabilities appropriate to itself. The
liabilities include the ability to be sued on its own right without the need to
dragofficers who acted on its behalf into litigation fray especially where the 2nd

Defendant has not denied the actions of the 3'd - 5'h Defendants as its own.
Counsel referred to saLoMoN v, sALoMoN & co LTD t1S97l AC 22;

TRENCO NTGERU) LTD Y, AFRTCAN &EAL ESTATE LTD (1978) I LKN
153; NIDB Y, OLALOMI IND, LIMITED [2002] 5 NWLR [Pt. 761J.

In the instant case, the 3'd, 4ft and 5'h Defendants are principal officers (except

the 4th Defendant who is a former President) of the 2nd Defendant who by
virfue of its establishment Act CITN Act is a statutory body and can be sued

for the acts of its principal organs or agents, which in this case include the 3'd,

4ft and 5'h Defendants. The alleged acts which were performed by the 3'd, 4th

and 5'h Defendants were performed by them in their official capacities. There is
nothing on record to show the contrary neither are the Plaintiffs alleging that

2.

{

3.

4.

s'
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dre 3'd, 4th and 5ft Defendants derived any persCInal or direct benefits from the

allegecl acts. The 3'0, 4'n and Sth Defendants are the agents of the 2nd Defendant
since their alleged acts were performed in their official capacities on behalf of
the 2nd Defendant.

A parfy can only be joined or made parties to a suit where it is shown that their
presence is necessary for the complete or effectual determination of the issues

in conffoversy. See G&EilN l/, GKEEN 91957) 3 NWLR (Pt. 61) 480;

BWACHAV. IKENYA (2011) 3 NWLR(Pt, 1235) 610 at 626.There is nothing
in the instant action to show that issues raised and claims cannot be effectively

determined unless the 3'd, 4'h and 5'h Defendants are made parties to the action.

All claims of the Plaintiffs are directed at the 1" and 2"d Defendants. There is
acfualtry no claim against the 3'd, 4t1' and Stl' Defendants. Parties are not joined

fort the fun of it. There must be cogent reasons why a person should be joined
as a party to an action. See L,S,.B,P.C. Y. PAfuNICATION TECHNIQUES
(I,{IG,) LTD [20131 7 NWLR 90.

ORDER 9 Rule 14(1) e Q) empowers the court to even suo moto or on the

application of either patty strike out at any stage of the proceedings the names

of any pwty or parties improperly joined

Counsel referred the court ta UKU V, OKUMAGBA (1974) 3 SC 35 and urged

the court to sffike out the names of the 3'u, 4'n and 5'h Defendants in this suit.

The Plaintiffs in response to the znd -5'h Defendants Motion on Notice filed a
17 puragtaph Counter Afficlavit with a Written Address on23/ll/18. Counsel
raised a sole issue for determination to wit:

ilVfhether having regards to the capacities in which the 3'd, {hand fh
Defendants have beefl saed whether the 3'd - fh Defendants are sued as agents

of a disclosed partner to w*rrant their flaftres to be strack outfrom this sait",

Counsel admitted that an agent of a disclosed principal will not be a proper
pafiy to be sued in some circumstances especially where such agent has not
exceeded his agency responsibilities. It is clear that the 3'0, 4'h and 5'h

Defenclants have their persclnal interests as Tax Practitioners in Nigeria in the
question of law that are submifted for resolution by the court. It is also clear
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that the 3'u, 4tn and sth Defendants will be affected by the outcome of this suit,
hence their being joined as 3'd to the 5'h Defendant. It is the law that the
Plaintiffs have the freedom of choice to choose whoever they have a cause of
action against to right whatever wrong that has been done to them by such
person. See Section 6(6)(b) of the 1999 Constitution as amended. The 3'd to the

5th Defendants were sued for themselves in their personal capacitres and then
on behalf of the licensed ancl concerned members of the Chartered Instirute of
Taxation of Nigeria (CJTN). Counsel referred to the front page of the

Originating Summons as to the way and manner the Defendants have been

designated.

Counsel also referred to the definition of class action in Black's Law
Dictionary 8'h Edition; Order 9 Rule 12(1) of the Rules of this court; the cases

af ATANDA Y" OLANREWAIU (1988) 4 NWLR (Pt. 89) page 394 SC and the
conditions or principles governing class action as enumerated rn OLATUNII Y.

KEGISTRAR, COOPERATIVE SOCIETMS (D68) NMLR 393. Except the

second conditions listed, the other 3 arc appltcable in the instant suit. Counsel
referred to paragraphs L2-14 of the Counter Affidavit of the Plaintiffs.

The Plaintiffs are allowed to sue as many Defendants that would be bound by
the outcome of a case. S*g 'MINISTER OF LAGOS AFFAWS f/.

OMGBONGBO & ORS (1961) WNLR pege 245. Counsel also submitted that
assuming without conceding that the 3'd to the sft Defendant were misjoined,
same is not fatal to this suit rather it will be fatal if their names are wrongly
struck out by the court.

The 3'd - sth Defendants are necessa'ry parties to this suit as the outcome of the

suit will affect them one way or the other. See U,BA, Y, ACB (Ir{fG.) LTD
(200s) 2 NWLR (Pt. 939) 2s2 CA.

Counsel urged
against the 2nd

the court to dismiss this application and ward strbstantial

- 5'h Defendants in favour of the Plaintiffs.

Those were the submissions of counsel. w.e*pnrJ
offiirffiI$r4ryffi
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/l must quickly observe that from Plaintiffs' Reply on Points of Law to 2"d to 5tl'

,' Defendant's Further and Better Counter Affidavit, objection was raised to the

said Further and Better Counter Affidavit for being an abuse since it is a
repetition of the Counter Affidavit filed on 22/L0/18. 2"d to 5'h Defendants

made no response to this and indeed adopted both processes an I /3/ 19. It
would therefore seem that the objection was conceded. The Further and Better

Counter Affidavit of Adefisayo Awogbade sworn to on L7 / L2/ 18 is
accordingly herebY stnrckaout.

I will consider the objection filed by 1* Defendant on Public Officers

protecrion Act (pOpA) and Section 55(3) of the Federal Inland Revenue

Service (Regulation) Act 20A7 .It would seem that Plaintiff conceded that no

pre-action notice was served on l't Defendant. Section 55(1) and (3) of

fmSfA 2007 provide:
,(l) Subject to the provisians of this Act, the provisions af the Public Officers

Protection Act shatt apply ip relation to any suit instituted against any

member, afficu or emplayee dthe serYice,,.

(((S) No suit shall be cammenced against the Executive ChsirmarN, a member

of the Board,, or q.ny other fficer or employee of the seruice before the

expiration of a period of one itonth afte, written notice of the intention to

cot?rfireflce the suit shall haye been setved an the service by the inte*ding

Plaintiffor his agent,"

This provision relates to pre-action notice and not the statutorily prescribed

limitation of time for filing an action. It would thus seem that reference to

pOpA is mere surplussage. POPA does not regulatepre-action notice. The first

part of plaintiffs' arguments on the effect of POPA therefore goes to no issue.

On Section 55(3), Plainriffs' Counsel submitted that it applies only to the

Executive Chairman, Board members or any employee. FIRS i.e. the Service

(1't Defendant) was not referred to. FIRSEA 2007 mentioned 'Service' in

Section 57 onexecution or attachment of process'
,*r
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$etion 69 FIRSEA defines members as a member of the Board appointed

under Section 3 of this Act and includes the Chairman. Officer means any

person employed in the service.

It is obvious that no pre-action notice was served. It however seems that t"
Defendant is not among the category of persons contemplated by Section 55(3)

FIRSHA 2AA7. The marginal note to the section referred to service. The words

of the section are however clear and unambiguous. See Tffi WGISTERED
TRUSTEES OF THE AIRLINE OPERATORS OF NIGERTA V. NIGEKIAN

AIRSPACE MANAGEMENT AGENCY (2014) 2 S.C, (*. n) fi7 @ 198 and

AIYELABEGAN Y, L.G,S,C, TLOKIN, KWARA STATE (2015) ALL mWLR

(Pt. 502) 1697 @ 1732 paras. D-F. There was no legal requirement in the instant

case for service of a pre-action notice on the service - the FIRS. The objection

of l't Defendant therefore lacks merit and is accordingly hereby dismissed.

The other objection fi1ed by 2"u to 5'h Defendants contends that they acted in

their official and not personal capacities with respect to matters raised herein.

They are agents of a disclosed principal i.e. the 2nd Defendant.

It however seems from paragraph 10 of the affidavit in support of the

Amended Originating Summons that 3'd Defendant is the President af 2"d

Defendant, 4^ Defendant a past President and 5th Defendant the

Registrar/Chief Executive Officer of 2"d Defendant. They are however sued for

themselves and on behalf of licensed and concerned members of 2"d

Defendant. They are not sued as agents or officials of 2"d Defendant per se but

also in their individual capacities as licensed members of 2"d Defendant fot

themselves and on behalf of licensed and concerned members of 2"d

Defendant. In that capacify, they are answerable to the 2"d declaratory relief in

the Amended Originating Summons.

The suit is not per se against 3'd to 5th Defendants for acts done in their official

capacity but also to bind them as licensed and concerned members of 2nd

Defendant representing themselves and other members in that category. This is

not a matter of agency but also capacity as people to be affected directly and as

representatives of a group. The 4'h and Defendants are also signatories to the

Memorandum of Understanding subject of question 3 and relief 3 (in part).
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I agree with Plaintiffs' Counsel that, as regards 3'd to 5'h Defendants, this is a
representative action pursuant to Order 9 Rule 12(1) of the Federal High Court
Rules. It is not, as submitted by Plaintiffs' Counsel, a class action governed by

Order 9 Rule 4 of the Federal High Court Rules.

3'd to 5th Defendants seem to me to be necessary parties so that they can be

bounel by the decision in this case as they will be affected one \ilay or the other

being mernbers of 2"d De&ndant. See GREEN Y. GREEN (supra).

The Preliminary Objection of the 3'd to 5e Defendants therefore fails and is

accordingly hereby dismissed.

The enactments to be consiclered by this Amended Originating Summons are

reproduced hereunder. Section 55 (6Xa) & (b) of the Companies Income Tax

Act CITA Cap CZl LFN 2AA4 as amended by CITA Amendment Act 2407

provides:

"6 for the purpose of this Section

(a) Every company shall designate a representative who shall answer

every query relating to the companies tax maffers;
(b) A person designated by a company pursuant to pmaryaph (a) of

this subsection shall be from members of the person

knowledgeable in the field of taxation as may be approved from
time to time by the Seryice."

Section 5(2) of FIRS (Establishment) Act 2007; Tax Adminisffation (Self-

Assessment) Regulation provides:

"2 for an agent to caffy out the services required under this

regulation, the agent must be fully certified by any one of the underlisted

bodies, that is -
(a) the Association of National Accountants of Nigeria;
(b) The Chartered Institute of Taxation of Nigeria; and
(c) the Institute of Chartered Accountants of Nigeria.

Sections 1, 14(1Xb) & (c) and 2A of ICAN Act provide:

Sectionl creates the ICAN and gives it power to regulate the practice of
accountancy in Nigeria.

CERTIFIEO Tf,TIT COtr
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Sections 14(1Xb) & (c) provides:
(1) Subject to subsection 2 of this section, a person shall be deemed to

practice as an accountant if, in consideration of remuneration

received or to be received and whether by himself or in partnership

with any other person:

(b) he offers to perform or performs any service involving the auditing

or verification of financial transactions, books, accounts or records

or the preparation, verification or certification of financial,

accounting and related statements; or
(c) he renders professional services or assistance in or about matters of

principle or details relating to accounting procedure or certification

of financial facts or data.

Section 20 is the Short Title.

Sections 331 * 335 CAMA regulate the keeping of accounting records and

what accounting records should contain as well as financial statements both

group and individual financial statements. Item 53 of 2'd Schedule to CAMA

Section 24(t) of the Constitution of the Federal Republic of Nigeria 1999 (as

amended) provides:

24.
(0

it shall be the dufy of every citizen to -
declare his income honestly to appropriate and lawful agencies

and pay his tax promptly.

Question 1 requires an interpretation of these provisions in order to answer the

question: are the Plaintiffs qualified to practice, administer, hold themselves

out, be consulted and file tax returns as Tax Agents/Practitioners in Nigeria

without being members of the 2'd I)efendant as a condition precedent?

_-. The 2od Defendant is the Chartered Institute of Taxation of Nigeria. It would

appear that having referred to the statute creating ICAN on behalf of whose

members Plaintiffs have sued, legislation regulating the activities af 2"d

Defendant is a relevant material for determining whether or not Plaintiffs must
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be tnembers of 2"d Defenclant before they can practice as Tax
Agents /Practitioners.

It is also important that in the course of arguments Xegislative provisions
outside those itemized for determination were referred to.

2"d to 5th Defendants seem to have re-couchecl the questions for determination.
In as much as that is not'appropriate, I am of the vie',1, that arguments on the
said issues are relevant to determine the issues raised by Plaintiffs in the
Amended Originating Sumtnons. The court will therefore consicler other
statutory provisions which have abeartng on the question posed as question 1.

It also seems that questions 1 and 5 can be treated together"

The issues for determination as couched by Znd to5th Defendants even though
not similarly worded as Plaintiffs' issues seem to encapsulate the issues raised
by the Plaintiffs for determination. The only issue that seems outside the
purvier.r' of Plaintiffs' issues is the issue which relates to cause of action and
issue o1'estoppel which seems to be a matter of defence.

The Plaintiffs have thrown up certain issues for determination. 2"d to S'1'

Defer:elants seem to be contendilg that unless some other statutory provisions
are considered, the questions posed by Plaintiffs cannot be properly
determined. I am of the view that even thotrgh not in Plaintiffs' issues for
determination, those statutory provisions can be considered in the light of the
argurnents on the Amended Originating Summons on hclth sides.

The provisions are Sections 1,5,8 and 10 of CITN Act as rvell as Sections
11(c), 53 and 61 of FIRSEA.

Sectiott 1 of CITN Act established CIThT charged with determining the
standar:ds of knowledge and skill required by persons intending to become
registered members of the taxation profession; to control and regulate the
practice of the profession in all its ramification; to maintain discipline within
the taxation profession and to carry out its functions through a council created
under Section 4 CITI'{ Act r.vith powers conferred under Section 5. The

eEf;TtfiEr rnur c0rY
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RegisrL,:tr -: tlIT\ compiles a register of members undel Section 8 whilst the
outlined in Section 10.qualr:. , : ::r membership is

- : FIRSEA provicles tltat the Executive Chairman of trIRS shall be- : .; ::r the execution of the policy and day-to-day administration of the
' ::- service. Section 53 provides that actions of the council may be

' - ;::der the hand of the Executive Chairman.

I
- : i grants the Board po\ rer (with the approval of the Minister) to make

:- lns prescribing the forms for refurns and the pror:eedure for obtaining
:rion required under the Act.

: ' -:tue of Section 55(6)(b) CITA, the person designated by a company to
:::-n -r queries on its tax shall be a member knowledgeable in the field of
-r-'.lrioo as may be approvecl by the FIRS. The FIRS therefore approves the tax
:=ant of a company.

Ihe ICAN Act regulates the practice of the accountancy profession just as the
CITN Act regulates the profession of taxation practitioners. ICAN regulates
the accountancy profession whilst the CITN regulates the taxation profession.
They are separate professions.

The powers of the FIRS are carried out by the Executive Chairman or any
other officer or employee.

Refererrce has been made to the decisions of the Lagos State High Court and
Court of Appeal in Suit No: M/476/2005 CITN V. ICAN and Appeal No:
CA/L/673/07. The Court of Appeal upheld the following 3 findings of Lagos
State High Court to wit:

1. A declaration is macle that taxation is legally recognized in Nigeria as a
profession separate and distinct from the accountancy profession.

2. A declaration is made that the Claimant is vested with powers to
regulate and control the practice of taxation in all its ramifications to the
exclusion of the l)efendants and any other professional body or instil.ute
in Nigeria.
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3. A declaration is made that it is unlawful for the Defbndant to forestall
impede the Claimant's eflbrts to regulate tax practice.

These findings are in line rn,ith my own findings (supra) and I adopt them as

mine

-. therefore seems to me that the Plaintiffs in order to practice as tax
:::;ritioners must be mernbers of the 2nd Defendant.

I.l-." answer to question 1 is that Plaintiffs are not so qrralified. It would appear

::lat they must first be qualified to practice as tax practitioners before they can

J:rn)' out the ftinction. The CITN Act sets out the pararneters for practice of
:he profession of taxation. Without being so qualified, a person cannot be

appointed as a tax agent. The 1" Defendant itself must in setting out guidelines

for appointing tax a.gents consider the legal regime for: the practrce of the

profession of taxation. That regime is as per CITN ,A.ct. I do not think
proficiency in profession A aulomatically qualifies a person to practice

professir:n B if the rules of proflession B urere not complied with.

Much has been said aborit the Self-Assessment Regulations. These are

subsicliary legislation u,hich cannot'override a principal enactment. See xfllf P
C V, FAMFA OIL LTD (supra) and ALI Y" OSAI{WE (2009) 14 NWLR (Pt.

1160) 75 @ 139 para. B.It rvould also seem that the reference to court Rules is

not apt. the Supreme Court Rriles were made pursuant to powers conferred by
the Constifution. See Section 236 of the 1999 Constitution as amended" In this

case, the powers were conferred by Section 61 of FIRSEA under which FIRS

can implement the provisions of CITA.

The Board of FIRS carries out its functions through the Executive Chairman.

The letter of 23/4/18 made pursuant to powers confbrred by FIRSEA and

CITA was written in compliance with those laws. I do not think that the

Regulations can override the provisions of CITN Act on the practice of
taxation. It is clearly in conflict w'ith the CITN Act and should have had that

Act in contemplation when it u,as being drafted. Section 5(2) of the Regulation
being inconsistent with the CITN Act cannot confer any benefit in that

direction. The letter of 23/4/18 is therefore not superior to CITA and the
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Chairr:: -,: -'

'-: -.: - -:r : =i,:r;ise of pou,ers conferred on the Executive
,-:a -- :--- "*:...1stration.

Ha',-,--'---" - -: --:;--,.:rtionsbeingsubsicliarylegislationif inconsistent
r'.'-:- - . :"- :---.:'.::: -r,nnotstand, itwould seem thatthe Regulations or

";--j-,-.". :: lau's, a subsidiary legislation is infbrior to an Act of
:- - --- -:-; ;ase of conflict, the Act of Parliament prevails. See N N P C
5.+ OIL LTD (2012) 17 NWLR lSS @ 195-196; OGULAII Y. A G
r 5r-r TE (1997) 6 NWLR (Pt, 508) 209.

- - : a^so seem that the CITI.{ Act being a specific legislation on a subject,

: *::::,,, legislation cannot override it. See OZONMA (BARR.) CIIIDI NOBIS-

E snd AIYELABEGAN V. L.G,S"C" ILORIN, KWARA STATE (supra) @ 1735-

l;36 poras" H-A. The ICAN Act regulates the profession of accounting. If
Plaintifts feel that they have knorn ledge of taxation and ought to practice same,

they must comply with the law dealing u.ith tax ptactice. The Plaintiffs have

not shown any pant of the ICAN Ait giving ICAN power to regulate taxation
practice or its members the authoriry to practice tax. The CITN Act recognizes

the experience of ICAN members for purposes of registration as a member of
CITN under Section 10 CITN Act. It also recognizes knowledge evidenced by
a degree from a university majoring in taxation.

The CITN Act is thus a special legislation on the subject of taxation practice.

Where there is a conflict with a general legislation such as the ICAN Act, the

special legislation in this case , the CITN Act will prevail. See NDIC V. THE
GOYRENINING COTINCIL OF THE INDUSTRIAL TRATNING FI.IND
(%An\ e NWLR (Pt. 130s) ZsT.

CITN Act is thus superior to ICAN Act on the issue of tax practice. The Self-

Assessment Regulations being in conflict with the CITN Act is null and void.
The Plaintiffs cannot practice as tax agents without first being members of 2nd

Defendant. The 1" Defendant's Executive Chairman can, by letter designate

,*tl

EffrilFffi[ TftUE EOpY

41 lPage



*

i'
tr."

those to practice as tax practitioners. Reliefs L,2,6 & 7 being tied to questions I
and 5 are hereby dismissed.

On issue of estoppel and for sake of completeness, the case of CITN V. ICAN
though good authority on the status of ICAN and CITN as separate bodies

regulating accounting and tax respectively, does not as regards the instant suit
create an issue estoppel. This is because, the issue of whether or not members

of ICAN must first be registered as members of CITN before they can practice

tax lvas dismissed by the Court of Appeal. The reason being that members of
ICAN were not parties to the suit. In the instant suit, they are parties. Indeed,
members of CITN are also parties to this suit. That issue has also now been

resolved in favour of CITN and against members of ICAN.

Question 4 seems to be straight forward. The parties have not challenged the

binding nature of the Court of Appeal judgment in Appeal No: CA/L/ 6T / A7 .

That judgment is valid and subsisting and binding on the parties thereto. That
it is valid and subsisting however has a bearing on questions 2 and 3 and relief
3.

It is not in issue that the Terms of Settlement were not made the judgment of
the Supreme Court. They were. not adopted and cannot have the life of a

judgment of the Supreme Court. The Terms do not therefore have the force of
a consent judgment. The Terms were to be effective only if entered as the
judgment of the Supreme Court, That was not done. See Plaintifffls' Exhibits D
and F. see also OKAFOR Y, OKAFOR (supra).

The answer to question 2 therefore is that the Terms which were not adopted

by the Supreme Court do not have the life of a judgment of the Supreme

Court. They are therefore not binding. Question 2 is accordingly so answered

and relief 3 refused. That is however not of much value. The issue of the

Memorandum of Understanding itself suffers the same fate because its efficacy

is dependent on adoption of the Terms of Settlement at the Supreme Court.
That was not done. The Memorandum of Understating was also not signed. It
is thus an unreliable document. It does not affect the rights of the parties. See

BELLO Y. SANDA (2011) LPELR -37A5 CA. Question 3 is answered to the

cEiilFtt0rtffic0PY

42 lPage



i effect that the Memorandum of Understanding being unsigned is of no effect.
AAThere is no relief tied to question 3.

Having however held as I did on qnestions 1,3 and 5, and refused reliefs 1,2,6

j and 7, questions 2 and 3 pale into insignificance. Indeed, they are academic.

/ See c P c v.rNE c & oRS QaLl) 12 s.c, (Pt. v) sa@ ts3; TANTMaLAy,
' MAPPING GODATTA LTD (1995) 6 I{WI-R (Pt. 405) 6IZ; OKE V. MIMIKO

gNO. t) 2013 LPELR Sq1fi/2013; UGOCIIUKI\\I V, F R N (2016) LPELR -
4078s CA"

On the whole therefore, Plaintiffs' claim lacks merit. Questions l, 4 and 5 are
resolved against Plaintiffs. Reliefs 1,2,5,6 andT are dismissed. Questions 2
and 3 being academic are also struck out. Relief 3 is refused. Relief 4 is a
statement of law and does not affect Plaintiffs' case and is academic. In any
event it is subsumed under the other reliefs. Relief 4 is tl'rerefore struck out.

The instant Amended Originating_ Summons therefore lacks merit. It is herebydismissedffi
ffim'uiq; l^

\J.-"'."J.r;
A. O. FAJI
JUDGE
2t/ 5/19
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O, GEORGE ESQ, WITH N, BAMIMORE ESQ,FOR, TTTE PI,IIINTIFFS
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